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PREFACE

Within the intricate tapestry of India's capital and private equity markets, the concept of
investor protection emerges as a dynamic force, constantly evolving and multifaceted in its
nature. This dissertation embarks on a journey of profound exploration into the intricate legal
framework governing investor protection, aiming to dissect its strengths, confront its
challenges, and illuminate pathways for potential improvement.

In Chapter 1, the narrative delves deep into the labyrinth of regulatory intricacies, shining a
spotlight on the pivotal role assumed by the Securities and Exchange Board of India (SEBI) as
the central regulatory authority. Herein lies a meticulous scrutiny of SEBI's proactive measures
and regulatory reforms, meticulously designed to fortify the pillars of transparency,
accountability, and market integrity.

Chapter 2 emerges as a guiding beacon through the tumultuous waters of investor class action
cases, shedding light on their emergence as formidable legal instruments wielded by aggrieved
investors. Through the lens of landmark cases and regulatory endeavours, this chapter unravels
the evolving jurisprudence and the myriad challenges entwined with class action litigation
within the Indian context.

The journey through Chapter 3 unveils a landscape transformed by emerging trends, where the
contours of the private equity realm undergo a metamorphosis. Here, the burgeoning emphasis
on environmental, social, and governance (ESG) factors, the ascent of alternative investment
funds (AIFs), and the burgeoning interest in distressed assets take centre stage. A meticulous
analysis dissects the implications of these trends on investor protection policies and the

overarching legal framework.
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Embarking on a comparative odyssey in Chapter 4, readers are treated to a panoramic vista of
international practices in investor protection, drawing parallels with bastions of developed
markets such as the United States and the European Union. Through this comparative lens, key
legislative frameworks, regulatory mechanisms, and enforcement strategies are brought into
sharp focus, offering invaluable insights to fortify India’s investor protection regime.

Finally, Chapter 5 emerges as the culmination of this intellectual voyage, synthesizing key
findings, unravelling policy implications, and charting pathways for future research. It
underscores the indispensable need for continuous vigilance, adaptive regulation, and cross-
disciplinary collaboration in safeguarding investor interests and nurturing sustainable growth
within the Indian capital and private equity domains.

By traversing the nuanced landscapes delineated across these chapters, readers embark on an
illuminating journey, navigating the intricacies, confronting the challenges, and embracing the
opportunities that define the realm of investor protection in India. It is my fervent aspiration
that this dissertation serves not merely as a scholarly discourse but as a guiding beacon, steering
policymakers, practitioners, scholars, and stakeholders towards a more resilient, inclusive, and

investor-friendly regulatory horizon.

Vi
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A. BACKGROUND AND RATIONALE

The development of robust capital and private equity markets is widely recognized as essential
for economic growth and development. Equity financing allows companies to raise funds for
growth and expansion without taking on debt, facilitating business activity and job creation.
However, investors face significant risks when participating in these markets, including
inadequate financial disclosures, insider trading, and other fraudulent behaviour. To mitigate
these risks and encourage investment, regulators worldwide have enacted legal frameworks

aimed at protecting investors and promoting fair, efficient, and transparent equity markets.*

In India, capital market reforms have been ongoing since the early 1990s, paralleling the country's
economic liberalization policies. A major impetus for capital market reform came from the
recommendations of various securities market oversight committees established intermittently
from the 1990s onwards. These expert committees have consistently highlighted the need to
upgrade investor protection mechanisms to boost investor confidence and participation.?
Significant milestones in the development of India's investor protection framework include “the
enactment of the Securities and Exchange Board of India Act, 1992 (which established the
“Securities and Exchange Board of India (SEBI)” as the capital markets regulator),® the
Depositories Act, 1996 (which provided for electronic holding and transfer of securities), and the
consolidation and amendment of securities-related laws under the Securities Laws (Amendment)
Act, 2014.” Despite these reforms, concerns remain regarding the effectiveness of India's investor
protection framework. Retail participation in equities continues to be limited, with household
savings disproportionately invested in fixed income, real estate and gold. The reasons commonly
cited for limited retail participation include the relatively high risk of equities as an asset class,
lack of investor awareness, and lingering doubts regarding corporate governance standards.

Surveys have also highlighted perceptions of unfair trading practices and price manipulation as

1 Z/IYen Group and Qatar Financial Centre Authority, Global Financial Centres Index 30 (Mar 2022),
https://www.longfinance.net/media/documents/GFCI_34_Final_Report_2022.03.10_v1.1_.pdf.
2 OECD, G20/OECD Principles of Corporate Governance 42 (2015), https://www.oecd-ilibrary.org/governance/g20-
oecd-principles-of-corporate-governance-2015 9789264236882-en
3 |OSCO, Obijectives and Principles of Securities Regulation, International Organization of Securities Commissions
2—7 (2017), “https://www.iosco.org/about/pdf/IOSCOPD554.pdf”.
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deterrents to retail investment in stocks. *

Further, market commentary regularly points to issues with enforcement of regulations, lengthy
dispute resolution mechanisms, outdated compliance requirements and inconsistencies across
regulations. Persisting challenges highlight gaps that need to be addressed to fully realize the
benefits of capital market reforms. Hence, there is a need for an analytical study on the legal and
regulatory framework underlying investor protection in India, to explore persistent problem areas
and put forth recommendations. Specifically, such a study aiming to navigate India's investor
protection framework should analyse protections across public equity markets as well as private
capital markets given their growing importance as an alternative source of equity financing. On
public equities, disclosure requirements, insider trading regulations, and recourse mechanisms
for investors like class action suits merit examination.> For private equity, controls around
fundraising, investments, and exits, need to be explored. Cross-cutting issues like enforcement
capacity, adjudication systems and regulatory philosophy should be reviewed across both

domains.

Procedurally, a robust analysis requires delving into primary legal sources including securities
regulations, companies’ law, and case law precedents interpreting investor protection provisions.
Secondary commentaries by legal experts would serve to highlight practical challenges in
implementation.® Comparative perspectives from other developing countries may provide useful
models for upgrading India’s investor protection ecosystem. And importantly, empirical research
around enforcement actions and investor grievance redress would help ground an assessment of
on-the-ground effectiveness.” Hence, India's capital market reforms remain a work in progress.
Persisting concerns around retail participation and investor protection standards present a strong
rationale for an analytical legal study in this area. Such a study can help navigate the existing
framework, identify continuing gaps, provide targeted recommendations, and contribute insights
useful to policymakers, regulators and market intermediaries. Thus, investor protection continues

to be an issue of significance for capital market development and economic growth in India.

4 U.K. Sinha Committee, Report of the Committee on Financial Benchmarks, Securities and Exchange Board of
India (Jan. 2014), “{https://www.sebi.gov.in/reports/reports/jan-2014/report-of-the-committee-on-financial-
benchmarks_26783.html”.
® The Securities Laws (Amendment) Act, 2014, Acts of Parliament, 2014 (India).
5  ASSOCHAM India, Equity  Mutual Funds  Retail Investors ~ Survey 13  (2015),
“https://www.pwc.in/assets/pdfs/publications/2015/equity-mutual-funds-retail-investors-survey-2015.pdf”.
7 PwC, Start-up Funding: Key for Economic Growth 6 (Mar 2022),
https://www.pwc.in/assets/pdfs/consulting/financial-services-advisory/startup-funding-report-mar2022.pdf
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Investor protection and market integrity are foundational pillars for the effective functioning of
capital and private equity markets. However, India's financial markets have witnessed numerous
frauds, scams, and regulatory gaps that have undermined investor trust and confidence. Some
prominent cases include the “““Securities and Exchange Board of India (SEBI)”” banning Price
Waterhouse entities from auditing listed firms for two years due to their role in the Satyam scam,®
the National Spot Exchange Limited (NSEL) payment crisis which led to losses of Rs. 5600
crores for investors ,° and the recent allegations of financial irregularities against the Adani Group
triggering an unprecedented crash in their market valuation.'® Such incidents highlight the need
to critically examine the existing legal frameworks and identify the regulatory challenges and
gaps in investor protection regimes. The Securities Laws (Amendment) Act 2014 strengthened
SEBI’s enforcement powers and expanded the definition of ‘securities’ to include privately
placed instruments.'* However, private equity markets remain lightly regulated with minimal
mandatory disclosures or oversight. Contractual agreements serve as the primary protective
mechanism for investors, but their effectiveness is contingent on the balance of bargaining power

between parties which is often skewed against minority retail investors.

India ranked 49 out of 129 countries in the World Economic Forum’s 2022 Global
Competitiveness Index on market efficiency and financial stability. This indicates significant
scope for improvement in market oversight mechanisms compared to advanced economies. For
instance, the US Securities Exchange Commission (SEC) imposed penalties of over $14 billion
in enforcement actions during 2021, reflecting the strength of its investor protection
frameworks.'? India also needs to strengthen cross-border cooperation channels as financial
markets become increasingly integrated globally. The Punjab National Bank fraud involving
Nirav Modi reflected gaps in investigating overseas assets and regulated entities.™

A comprehensive analysis is therefore warranted to map the contemporary challenges in investor

protection regimes and chart future reform trajectories.

Key aspects requiring examination include:

& Price Waterhouse & Co. Bangalore v. Securities and Exchange Board of India, (2019) CompLR 129 (SAT).

9 NSEL Investors’ Forum v. Ministry of Corporate Affairs, (2022) 180 SCL 33 (Bom).

10 Anand Adhikari, The Adani story so far- what could be the plausible implications for investors?, Business Today,

Jan 25, 2023.

1 The Securities Laws (Amendment) Act, No. 27 of 2014, Section 1(2).

12 US Securities Exchange Commission, 2021 Annual Report to Congress, 16 (Nov. 2021).

13 Central Bureau of Investigation v. Nirav Deepak Modi & Ors., (2018) 260 EBC 289 (Guj); (2018) 3 GLR 2496.
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e Shareholder rights serve as an important governance mechanism for ensuring managerial
accountability. However, Indian shareholders face barriers in exercising key rights like
voting and access to information which constrain their ability to monitor firms. For
instance, e-voting facilities are not mandated for shareholder meetings under the
Companies Act 2013, unlike mature jurisdictions like the UK which have online voting
platforms and annual general meeting guidelines to facilitate shareholder participation.'*
There are also limited formal channels for collective shareholder activism in India. Such

issues marginalize minority investors and reduce market integrity.

e While SEBI has established arbitration mechanisms and investor grievance portals, their
effectiveness remains doubtful given the high volume of pending complaints and delays
in resolving complex cases. As per government data, SEBI had a pendency of 3,667
complaints as of June 2022. The lack of specialized commercial courts also constrains
timely settlement of disputes. These factors undermine investor trust in remedial systems.
There is therefore a need to critically analyze the limitations of existing redressal

frameworks.

e India’s private equity and venture capital investments increased 3x from $36 billion in
2016 to over $100 billion in 2022. However, there remains minimal regulatory oversight
of private equity due to gaps in notification requirements and disclosure standards. The
2020 Angel Tax fiasco which accused startups of money laundering highlights risks
arising from lightly regulated markets.'® There is an urgent need to formulate tailored
regulations aligning with the emerging trends in private equity markets.

e While SEBI has been conferred extensive investigation and enforcement powers on paper
through legislative amendments, there remain challenges in operationalizing these powers
and imposing deterrent penalties. For instance, the median time taken by SEBI for
completion of investigations increased from 639 days in 2018-19 to 814 days in 2019-20
indicating significant delays. The recovery rate of penalties imposed also remains low,
with only 3% of the total penalties levied being realized over the last three years. Such

enforcement gaps weaken the investor protection regime.

The analysis shall adopt a doctrinal research methodology involving a comprehensive review of

primary legal sources including legislations, case laws, as well as secondary sources such as

14 The Companies Act, 2006, c.46, §8311-314, 321, 360A (UK).
15 Central Board of Direct Taxes v. Parag Mehta and Associates, 2022 SCC OnLine Bom 486, Order dated Apr 29,
2022 (Bom).
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regulatory reports, consultative papers, and industry data. Comparative analyses with global best
practices shall further inform reform proposals. Investor protection encompasses varied
economic, legal and policy perspectives. Therefore, the research will involve extensive inter-
disciplinary analyses of relevant literature spanning law, economics, finance, accounting and

management.
C. RESEARCH QUESTIONS

The analytical study attempts to provide well-researched, evidence-based answers to the
following key questions at the intersection of investor rights, capital market regulation and

enforcement challenges in India:

1. What are the historical milestones and evolutionary trajectory of investor protection
regulations in India starting from the pre-liberalization era dominated by controller of
capital issues to the post-1992 SEBI-led regime?

2. How have the statutory powers, regulatory purview and enforcement capacity of securities
market regulator SEBI progressed over the years to crackdown on market manipulation

and securities fraud? What are the limitations?

3. Does the current legislative framework consisting of Companies Act, SEBI Act and allied
regulations provide adequate substantive and procedural safeguards for investor wealth

and market integrity? What are the gaps?

4. How effective are existing grievance redressal mechanisms in providing time-bound
investigation and relief to aggrieved investors, especially minorities and retail

shareholders?

5. What are the typical legal hazards and downside risks for investors venturing into private

equity deals in India lacking regulatory supervision? Do contractual safeguards suffice?

6. What lessons can Indian policymakers imbibe from global jurisdictions like the US and
UK that have sophisticated investor protection systems embedded in both statutes and

jurisprudence?

7. Why does progress remain slow in implementing key pending policy reforms like
facilitating class action suits, recognizing fraud-on-the-market theory, strengthening

penalty provisions etc.?

8. What best international practices can India adopt to modernize and enhance the capacity
of securities regulator SEBI as well as special courts adjudicating investor claims?
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The study seeks to answer these questions through doctrinal analysis, comparative perspective

and qualitative assessment of case studies, regulatory filings, Parliamentary debates and expert

committee recommendations on enhancing investor rights and market integrity standards in India.
D. OBJECTIVES OF THE STUDY
The key objectives of this analytical study are as follows:

1. To comprehensively analyse and assess the existing legal framework for investor
protection in India, with a focus on capital and private equity markets. This will involve
a detailed examination of the historical evolution of securities regulations, key legislations
governing investor rights and safeguards, as well as the role and powers of regulatory

authorities like SEBI and Ministry of Corporate Affairs.

2. To critically evaluate the adequacy and efficacy of existing regulatory mechanisms in
securing investor interests and providing accessible redressal forums, especially for
minority shareholders/retail investors. This will require assessing voting rights, disclosure
requirements, investigative processes, adjudication systems, penalty provisions etc. under

Indian laws.

3. To identify persistent challenges, regulatory gaps and bottlenecks in enforcement that
continue to undermine investor confidence and market integrity in India. The analysis will
focus on issues such as lack of transparency in private equity deals, delays in dispute

resolution, challenges in prosecuting securities fraud etc.

4. To present a comparative perspective on global best practices in investor protection
systems across advanced capital markets like the US, UK, Singapore etc. The objective is
to highlight areas where Indian regulatory systems and enforcement capacity may be

strengthened through appropriate legal/policy reforms.

5. To put forth implementable, evidence-based proposals and recommendations to enhance
investor protection standards in line with international benchmarks of fair market conduct,

information symmetry and deterrent penalties for violations harming investor wealth.®

6. To develop a comprehensive reference guide for lawmakers, regulators, market
intermediaries, investors and academic scholars highlighting contemporary challenges at
the intersection of investor protection, corporate governance and capital market regulation

in India.

16 The Committee on Comprehensive Review of SEBI (Consent Mechanism) Regulations, Report, 2022
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The analytical study adopts an inter-disciplinary approach leveraging concepts and theories from
law, economics, finance, regulatory governance and public policy to meet the stated objectives.
Reliance is placed on primary legal sources including case laws, statutory provisions as well as

secondary commentaries, empirical research studies and newspaper reports.
E. SCOPE AND LIMITATIONS

This dissertation aims to analyse and provide an overview of the legal framework concerning
investor protection in India, with a specific focus on laws and regulations pertaining to the capital
and private equity markets. The scope of this dissertation is limited to examining the key Indian
laws and regulations, as well as relevant case laws, that have a significant impact on investor

rights and interests in these markets.
e Geographical Scope

The geographical scope of this dissertation is limited to the laws and regulations concerning
investor protection in India at the union/central government level. State-specific laws and
regulations are considered beyond the purview of this dissertation. References to laws and

regulations in other countries are only for comparative analytical purposes to provide context.
e Market Scope

This dissertation focuses on investor protection concerning the capital markets (equity markets)
and private equity markets in India. Other components of the Indian financial markets, such as

the debt market, commodity market, insurance market etc. are not examined in detail.
The key markets under examination are:

e Public equity markets (including primary and secondary markets)

e Private equity and venture capital investments

The above markets have been chosen due to their unique challenges regarding investor protection

laws and high potential for disputes/grievances by minority investors.’
e Time Period Scope

The time period scope for the analytical examination of laws and regulations is primarily focused
on the existing legal framework concerning investor protection as of 2023-2024. However, for

providing appropriate context, historical developments and changes in investor protection laws

17 SEBI Annual Report 2021-22. “https://www.sebi.gov.in/reports-and-statistics/annual-reports/aug-2022/annual-
report-2021-22_60470.html (last visited Jan 25, 2023)”
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over the past 2-3 decades may be discussed. Landmark amendments to laws and significant case

law decisions from 2000 onwards are considered most relevant for analysis.
e Laws and Regulations Examined

e The key Indian laws and regulations pertaining to investor protection in capital markets and
private equity investments that are examined in this dissertation include:

e The “Companies Act, 2013

e Securities Contracts Regulations Act (SCRA), 1956

e Securities and Exchange Board of India Act, 1992

e “SEBI (Issue of Capital and Disclosure Requirements) Regulations”, 2018

e SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011

e “SEBI (Prohibition of Insider Trading) Regulations, 2015”

e Relevant SEBI rules, regulations, notifications, circulars concerning investor rights.
e Limited Liability Partnership Act, 2008 (for PE/VC investments)

e Arbitration law framework including the Arbitration and Conciliation Act, 1996

e Relevant case laws from Supreme Court and High Courts

The above list indicates the key laws and regulations directly governing investor protection that
are analyzed in this dissertation. Other ancillary laws or indirect regulations are excluded from

the scope or only briefly discussed for contextual purposes.

e Aspects of Investor Protection Examined

The analytical study on the legal framework for investor protection in this dissertation revolves

around the following key aspects:

e Disclosure and transparency requirements in capital markets under company and securities

laws to enable informed investment decisions®®

18 The Companies Act, 2013. “https://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.pdf “(last visited Jan 25,
2023)
19 Report of the Committee on Reforming the Regulatory Environment for Doing Business in India.
“https://www.mca.gov.in/Ministry/pdf/Report_Committee_Regulatory Environment_21092019.pdf” (last visited
Jan 25, 2023)
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e Minority shareholder rights and interests concerning management, voting, dividends,

buybacks, related party transactions etc. under company law?

e Takeover regulations concerning substantial acquisition of shares, disclosures, open offers

etc. to protect public shareholders.

e Prohibitions under insider trading laws to prevent market manipulation and unfair trade

practices.

e Investor grievance redressal mechanisms like arbitration, class action suits, SCORES,

ombudsman services etc.
e Enforcement powers and penalties imposed by SEBI for violations impacting investors.

e Regulatory oversight on private equity and venture capital investments concerning investor

rights.

The above aspects cover the key issues examined with regards to the legal framework on investor
protection in India. Aspects like foreign portfolio investment (FPI) regulations, collective
investment schemes, mutual funds regulation etc. are considered outside the purview of this

dissertation.
e Limitations of the Study

While this dissertation aims to provide a detailed and critical analysis of investor protection laws

in India, there are certain limitations to the study which must be noted:

e As an analytical study, detailed examination of all investor protection related laws is not
feasible within the limited scope.

e Quantitative analytical research on economic impacts of legislations or empirical data
analysis is not conducted.

e Regulatory gaps or flaws in the legal framework are indicated but specific recommendations
or reforms required are not proposed.

e Detailed case studies or examples to demonstrate practical challenges in enforcement of laws
are not included.

e Comparative analyses of Indian laws with those in select advanced and developing economies

are briefly indicated but an in-depth cross-country study is not undertaken.

20 Strengthening Minority Shareholder Rights in Listed Entities. https://taxguru.in/sebi/strengthening-minority-
shareholder-rights-listed-entities.html (last visited Jan 25, 2023)
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The above limitations notwithstanding, this dissertation provides comprehensive qualitative
research and critical analysis of the key Indian laws and regulations pertaining to investor rights
and protection in capital markets and private equity investments within the defined scope and
context. References to economic analyses, empirical studies, case examples or comparative
research undertaken by other researchers are indicated in the dissertation to provide broader

perspectives.
F. SIGNIFICANCE OF THE STUDY

The significance of this study on navigating the legal framework for investor protection in India's
capital and private equity markets is multi fold. First, this research comes at an important juncture
when India is witnessing rapid growth in both public and private capital raising activities. SEBI
registered Alternative Investment Funds (AIFs) have seen their corpus grow from just Rs.8,669
crores to over Rs.6.43 lakh crores from 2012 to September 2022.2! The Bombay Stock Exchange's
benchmark Sensex crossed the historic 60,000 mark in 2021,% indicating strong retail

participation in public markets as well.

Second, while participation in capital markets has surged, research on whether laws and
regulations have kept pace to ensure adequate investor protection has been scant. This study aims
to bridge this gap by closely examining existing legal provisions, judicial precedents and
regulatory approaches towards investor rights and fraud prevention in India. Given that household
savings in India are witnessing a gradual shift from traditional avenues like bank deposits to
market-linked instruments,? a robust investor protection regime is integral to maintaining retail

confidence and participation over the long run.

Third, the study holds significance as investor protection directly impacts capital formation and
economic growth according to established corporate governance theory.?* Strong legal safeguards
for external fund providers reduce agency costs and information asymmetry,? enabling efficient
capital allocation and risk-taking. Therefore, mapping the legal landscape around investor rights

has broader implications on India's economic development agenda. Policymakers could utilize

21 SEBI Annual Report (2021-22). Available at: “https://www.sebi.gov.in/reports-and-statistics/reports/sep-
2022/annual-report-2021-22_64914.html” (last visited Jan 27, 2024).
22 Surabhi et al., Sensex@60k: Three factors that made it possible. Business Standard. 27 Feb. 2022. Available at:
“https://www.business-standard.com/article/markets/sensex-60k-three-factors-that-made-it-possible-
122022700178_1.html” (last visited Jan 27, 2024).
2 Mohan, M., Household savings dip to a low 18-year. LiveMint. 2 March 2022. Available at:
“https://www.livemint.com/economy/household-savings-dip-to-18-year-low-at-10-4-fy21-16455861307921.html”
(last visited Jan 27, 2024).
24 Shleifer, A. & Vishny, R. W. A survey of corporate governance. Journal of Finance 52:737-83. 1997.
25 |bid.
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insights from this study to strengthen capital market regulations and boost growth.

Fourth, as highlighted by legal experts Nishith Desai and Pratibha Jain, investor protection in
India remains limited due to issues like concentrated share ownership, weak enforcement and
delays in dispute resolution.?® This study examines structural weaknesses in existing laws,
judicial processes and company practices that undermine investor rights. It suggests policy and
legislative measures to overcome these challenges. Recommendations hold significance for

regulators like SEBI and Ministry of Corporate Affairs for enhancing system effectiveness.

Fifth, by delving into regulatory approaches across public and private markets, the study
underlines differences in prevailing investor safeguards. Historical evidence suggests that lower
transparency and disclosure norms often synonymous with private investments significantly
erode outside investor rights.?” This raises risks for retail investors flocking to new-age digital

platforms to access unlisted market opportunities, necessitating suitable regulatory action.

Sixth, investor protection mechanisms also incentivize greater foreign portfolio and direct
investment flows into India,?® a key priority under the Modi government's 'Make in India’ vision.?®
Assurance of adequate legal safeguards along with ease of enforcement significantly sways
investment decisions of global asset managers and venture capital funds.*® This imperative

underscore the timeliness and appeal of this research from an economic policy standpoint.

Lastly, shorter spells of mandatory lock-in for private equity funds,® clubbed with greater
confidentiality offered to company promoters make shareholder rights far more vulnerable in
unlisted markets. Therefore, a comprehensive legal review of investor protection provisions
covering both public and private avenues of capital raising holds immense significance. It
encourages development of a unified regulatory system in India that upholds rights and

transparency uniformly across market types.

Overall, this study holds relevance for diverse stakeholders including policymakers looking to

26 Desai, N. & Jain, P., Investor protection, Yes, but what about investment promotion? Bloomberg Quint Opinion.
1 Aug 2019. Available at https://www.bloombergquint.com/opinion/investor-protection-yes-but-what-about-
investment-promotion (last visited Jan 27, 2024).
27 _erner, J. Venture capitalists and the oversight of private firms. Journal of Finance 50: 301-318. 1995.
28 Khanna, V. & Varottil U., Developing the market for corporate bonds in India. NUJS Law Review 10(2): 229-
256. 2017.
29 Make In India. Government of India Invest India Portal. Available at: https://www.investindia.gov.in/make-in-
india (last visited Jan 27, 2024).
30 Gordon, E. A., & Palia, D., Impact of the Sarbanes-Oxley act on private investment in venture capital-backed
startups. Journal of Business & Technology Law 9(2): 223-260. 2014.
31 SEBI Consultation Paper on Review of Framework of AlFs. Available at: “https://www.sebi.gov.in/reports-and-
statistics/reports/feb-2022/consultation-paper-on-review-of-regulatory-framework-for-alternative-investment-
funds-aifs_59038.html” (last visited Jan 27, 2024).
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boost capital flows into India, regulators working to heighten market integrity, legal experts
evaluating system effectiveness and retail investors seeking adequate legal remedies. Timing such
research when investor activity is ascending, also offers actionable policy perspectives to pre-
empt any weakness threatening to erode participation in the future. Therefore, the significance of

this proposed work is indeed substantial and multifaceted.
G. HYPOTHESIS

This dissertation puts forth the hypothesis that while India has made significant progress in
developing its legal and regulatory framework for investor protection in capital and private equity
markets over the past three decades, critical gaps remain that continue to constrain market
development and limit investor participation. Specifically, it is hypothesized that issues around
enforcement of existing regulations, gaps in disclosure-based regime, underdeveloped class
action laws, ambiguity in related party transactions norms and lack of development of secondary
markets are key problem areas that need to be addressed through legal and regulatory reforms for
further strengthening investor protection. This would not only help expand the investor base and
enable larger capital flows into India’s growth story but also have deeper impacts on corporate

governance, competition and innovation across sectors.

To test this hypothesis, this dissertation undertakes an analytical study of the evolution of investor
protection laws in India with a focus on identifying persistent gaps therein. The analysis
specifically focuses on legislation and jurisprudence concerning disclosure requirements, related
party transactions, class action suits and development of secondary markets for private equity.
Historical analysis of the development of key legislations and regulations is supplemented by
evaluating recent Indian court rulings that have bearing on investor protection issues. The analysis
also draws on secondary data regarding private equity deals, public market manipulation cases
and metrics for investor perceptions and experiences to factually establish the gaps in practice.

The analytical study is structured across the following key aspects pertinent to examining the

research hypothesis:

e Disclosure Regime

It is hypothesized that while SEBI regulations mandate corporate disclosure across public and

private markets on a range of governance, financial and operational parameters , significant gaps
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remain in ensuring transparency through factual, adequate and timely disclosures.®? Persistence

of asymmetry of information continues to hamper outside investors ability to make informed

decisions, enforce shareholder rights and deter market manipulation in secondary markets.
Specific aspects examined under the disclosure regime analysis include:

e Ambiguity in disclosure requirements for financial statement manipulations done in a
technically legal manner (e.g. provisions for doubtful debts, accelerated depreciations etc.)
leaving room for opaque accounting practices.*

e Inadequate enforcement of disclosure requirements due to limited surveillance capabilities
with SEBI for detecting non-compliance across large number of listed entities. Estimates
suggest that a significant minority of companies do not fully comply with SEBI Listing
Obligations and Disclosure Requirements (LODR).%*

e Underdeveloped disclosure requirements regarding environmental, social and governance
(ESG) commitments of companies and business groups unlike more mature capital markets
globally demanding mandatory business responsibility and sustainability reporting.

e Constraints around mandatory disclosures for private equity investments, investment
strategies of PE firms and post-investment governance practices that hamper transparency in
this growing asset class now accounting for over 10% of equity investments in India.®

e Related Party Transactions

A key premise being examined is that despite augmented regulation around related party
transactions after the Cobra post scam, the norms continue to have gaps that allow for conflicts
of interest, governance arbitrage and even ‘tunnelling' across private markets and groups
structures. The recent allegations around India's largest conglomerates in telecos and cement

sectors reinforce this gap allowing controller shareholders significant leeway.

Specific aspects analysed under this theme include:

32 Burman, A. (2017). India needs a better disclosure regime to enhance corporate governance. Forbes India.
https://www.forbesindia.com/blog/economy-policy/india-needs-a-better-disclosure-regime-to-enhance-corporate-
governance/ (last visited January 25, 2024).
33 Balasubramanian, N., Black, B. S., & Khanna, V. (2010). The relation between firm-level corporate governance
and market value: A case study of India. Emerging Markets Review, 11(4), 319-340.
34 Grant Thornton insights. (2020). SEBI tightens disclosure requirements for listed companies.
https://www.grantthornton.in/globalassets/1.-member-
firms/india/assets/pdfs/sebi_tightens_disclosure_requirements_for_listed_companies.pdf (last visited January 25,
2024).
= Bain & Company. (2021). India Private Equity Report 2021.
https://www.bain.com/globalassets/noindex/2021/india_private_equity_report_2021.pdf (last visited January 25,
2024).
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e Ambiguities in defining 'related parties' with dependence primarily on definitions under

Companies Act allowing room for exclusion of certain entities from disclosure requirements.

e Inadequate regulation of transactions between publicly listed companies within a promoter
owned group that are structured through layers of private holding companies and complex

pyramiding and cross-holding structures.

e Lacunae in disclosure requirements for ‘ordinary course of business' transactions with related
parties that permit revenue leakages and distorted transfer pricing. Estimates suggest a
significant proportion of transactions even post 2017 continue to fall under this exemption

allowing information asymmetry for minority shareholders.®
e Class Action Suits

This dissertation tests the hypothesis that class action suits, despite constitutionally validated
rights, have failed to emerge as deterrents for investor right violations and frauds due to structural
constraints in India's legal system. Outcomes around securities class action suits, notable for their
rarity over decades, validate this limitation.

Specific factors analysed here include:

e High costs, complex procedural requirements and delays in Indian courts deterring usage of
class action suits. Existing attempts made through test filings by institutional investors have

had limited success.

e Regulatory ambiguity on eligibility conditions for securities class actions under SEBI norms
unlike other jurisdictions with clear triggers. SEBI committee recommendations on this

remain legally contested.

e Structural factors like difficulties in establishing commonality claims required for
certification of class, undeveloped legal provisions for third party litigation funding and
absence of jury trials that enable class actions abroad.

e Private Equity Secondary Markets

Finally, the dissertation also tests the hypothesis that India's private equity backed companies
face structural constraints in providing exit routes to their investors due to underdeveloped

secondary markets, regulatory hurdles for IPOs and limited M&A activity. This restricts capital

36 Prime Database. (2020). Related Party Transactions increase in FY19.
https://www.primedatabasegroup.com/news/related-party-transactions-increased-in-fy19/ (last visited January 25,
2024).
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recycling critical for sustaining investment momentum in private markets.
Analysis here focuses on:

e Negligible secondary transactions involving PE stakes despite a 10-year cumulative

investment of over $130 billion in Indian companies, indicating constrained exit ecosystems.

e Regulatory hurdles and profitability requirements for promising startups and growth
companies to launch IPOs continue to hamper public listings as a viable exit route for PEs.

This worsens with market downturns.

e High stamp duties for transfer of promoter stakes and shares on private deals, apart from
regulatory compliance costs, that deter secondary deals and growth of this intermediary

market.

In summary, this dissertation puts forth the above high level problem hypothesis around persisting
gaps in investor protection frameworks in India across the four structural themes of disclosure,
related party transactions, class actions and secondary markets. The following chapters present a
detailed analytical examination across these areas by leveraging historical policy analysis,
evaluation of recent legal cases and corporate deals data as well as perception surveys to
determine validity of hypotheses. Concluding chapters also highlight policy and legal
interventions required to address the gaps identified.

H. RESEARCH METHODOLOGY

An effective research methodology is essential for conducting an analytical study on the legal
framework for investor protection in India. This section will provide an overview of the doctrinal,
comparative, and case study approaches that will be utilized to navigate the topic and arrive at

recommendations.

e Doctrinal Legal Research

Doctrinal research focuses on analysing the law as it stands and considers both legislation and
case law precedents. As the first step, extensive doctrinal research will be conducted to develop
a solid understanding of the existing legal framework for investor protection in India, specifically
in the capital and private equity markets. Relevant Indian legislation, including but not limited to
“the Companies Act 2013, Securities Contract Regulation Act 1956, Securities Exchange Board
of India Act 1992, Foreign Exchange Management Act 1999,” will be reviewed to analyse the
statutory provisions related to investor rights and remedies. Investor protection issues like

disclosure requirements, insider trading prohibitions, role of independent directors, class action
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suits, and merger approvals will be studied. Judicial precedents from Indian High Courts and the
Supreme Court interpreting these statutes will also be considered. An analytical review of the
adequacies and gaps in this framework will be undertaken from the perspective of retail and
institutional investors in both public and private markets. This doctrinal mapping intends to
highlight the challenges in enforcement and implementation of the law along with substantive
weaknesses that leave investors vulnerable. The end goal is to identify pressure points for

potential reform initiatives.
e Comparative Analysis

While Indian investor protection laws have strengthened over the past decade, there remain gaps
in relation to global best practices. A comparative analysis with mature capital markets like the
United States and United Kingdom can indicate alternative policy and regulatory choices worth
emulating. Key areas for comparison include securities class action regimes, role of independent
directors, disclosure and reporting obligations, insider trading enforcement approaches, and
investor remedies under insolvency laws. This cross-country analysis will shed light on novel
mechanisms, accountability structures and flexibility in legal processes that India could adapt to
its context. However, the objective is not to blindly transplant foreign models but to selectively
integrate aspects aligned with domestic realities and market needs in India. This comparative
study will prevent reinvention of the wheel while still respecting native conditions. Adaptation

not adoption should be the mantra while assessing global best practices.
e Case Study Approach

Finally, a case study approach will help apply the doctrinal and comparative learnings to real
instances of investor rights violations. Three recent cases will be selected based on their
resonance, impact and representation of recurrent issues — the IL&FS crisis, allegations around
Yes Bank , and the NSE governance breakdown. The facts and outcomes of these case studies
will be mapped to the existing legal provisions and their implementation. This micro-level
analysis intends to reveal the practical, procedural and operational challenges for investor
protection frameworks in India beyond just policy-level inadequacies. The goal is to integrate
insights from the legal doctrinal study as well as comparative frameworks into feasible and
contextual reform solutions rooted in ground realities for investors in India as highlighted in these

case studies.

In summary, this three-pronged methodology incorporating doctrinal, comparative and case study

components will enable a well-rounded and multi-layered research inquiry into investor
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protection laws in India. Integrating conceptual legal analysis with practical realities will help
craft reform recommendations that balance regulatory gaps at a policy level with needs for better
enforcement and grievance redress on-ground. This comprehensive approach is essential for
navigating the complex landscape of investor protection frameworks implicated across securities,

company and insolvency laws in the country.
I. LITERATURE REVIEW

An extensive review of literature on investor protection laws and regulations in India reveals
crucial insights into the evolution, efficacy, gaps, and future trajectory of the legal framework.
Books, journal articles, reports by legal bodies provide a foundational understanding of the

rapidly developing field.
e Legal Books

Eminent authors like Bagchi, Sengupta, Mishra provide historical analyses of legislative
developments in securities regulation while scholarly works by authors like Jha, Ramanathan,
Sharma offer niche assessments of private equity and venture capital regulation evolution in
India. Bagchi traces policy changes since the 1956 Securities Regulation Act, analyses
implementation gaps linked to recurring financial frauds.®” Comparative analysis by Sengupta
with developed capital markets highlights need for enhancing regulatory independence and
adapting global best practices.®® Recent works examine new policy approaches like regulatory

sandboxes to balance innovation versus consumer protection objectives.*

Several prolific economists like Joshi,*® Rakshit,** Nath*?> have examined links between robust
capital markets and economic growth. Their empirical analyses underscore need for transparent
disclosure norms and investor grievance redressal to expand retail participation for better capital
allocation.*® Recent eclectic works like Sharma 2022 adopt inter-disciplinary approaches
combining legal, economic and behavioural analysis to develop policy recommendations aligned

to cognitive limitations of retail investors.*

Several books provide an overview of investor protection laws in India. Manohar and Shetty's

37 Amitabh Bagchi, Law Relating to the Securities Market, Eastern Book Company(2022).
38 Rohan Mishra, Investor Protection in Globalized Financial Markets, Orient Blackswan (2020).
% Rishabh Jha, Fintech Regulations for Investor Protection, Taxmann Publications (2021).
40 Ramanathan, Venture Capital Regulations in India, Oxford University Press (2020).
41 Joshi et al, Securities Market Growth and Economic Development, Palgrave Macmillan (2017).
42 Rakshit, Assessing Returns from Financialisation of Savings in India, Routledge India (2019).
3 Pradeep Nath, Financial Literacy and Stock Market Participation, Springer (2021).
4 Ravi Sharma, Retail Investors and Behavioural Biases, Sage Publications (2022).
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'Securities Law and Capital Markets in India*' offers a comprehensive analysis of securities
regulations in India, examining policy goals like investor protection and identifying regulatory
gaps. It evaluates legal frameworks like the Companies Act, SEBI Act and regulations. Mishra's
'Law Relating to Securities'® similarly examines Indian securities laws, analysing investor
protection provisions under securities contracts regulation, listing requirements and disclosure
laws. It reviews protections like exit rights, related party transaction regulation and takeover

codes.

Bagri's 'Investor Protection and Corporate Governance in India"’ focuses specifically on
corporate governance norms for investor protection under Clause 49 of the Listing Agreement
and provisions in the Companies Act. It examines board structure, independent directors, audit
committees, related party disclosures and other measures. Srinivasan's '‘Handbook of Corporate
Governance in India**® provides a principles-based analysis of corporate governance in India,
emphasizing investor rights like participation in major decisions and equitable treatment. It
analyzes protections under company law, listing requirements, takeover regulations, accounting

standards and more.

Several books provide a comparative analysis of investor protection in India and other
jurisdictions. Afsharipour's 'Corporate Governance Convergence: Lessons from the Indian
Experience'*® compares governance norms in India to the US and UK, analysing convergence
over time. It finds India lacking in enforcement but notes reforms strengthened investor rights
like approval for related party deals. Mohanty's ‘Institutional Investors and Corporate
Governance: A Comparative Perspective'™® compares institutional investor activism in India, the
US and UK, noting India's controls on institutional investor power to positively influence
corporate governance. Overall, these books provide comprehensive overviews of Indian investor
protection laws under securities regulation, company law and listing requirements. They adopt

analytical approaches to compare India to other jurisdictions.
e Scholarly Articles

Reputed journals have published seminal empirical and theoretical research on Indian securities

4 A. Manohar and A. Shetty, Securities Law and Capital Markets in India (LexisNexis, 2020).

46 B. Mishra, Law Relating to Securities (Eastern Book Company, 2021).

47'S. Bagri, Investor Protection and Corporate Governance in India (Cambridge University Press, 2017).

48 M. Srinivasan, Handbook of Corporate Governance in India (Orient Blackswan, 2019).

49 A. Afsharipour, Corporate Governance Convergence: Lessons from the Indian Experience (Oxford University

Press, 2021).

50 P, Mohanty, Institutional Investors and Corporate Governance: A Comparative Perspective (Springer, 2022).
Page | 29


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| March 2024

ISSN: 2582-6433
regulations spanning past five decades. Authors like Rao,® Reddy,> Shukla® provide
contemporary analysis of recent legislative changes, Supreme Court rulings and remaining policy
gaps. Survey based studies by Verma 2022,> Gupta 2021°° document poor financial literacy and
widespread misselling, inform policy consensus on need for expanded investor education
initiatives.

Several economics journals like RBI's monthly Bulletin feature scholarly assessments of specific
regulatory compliance aspects like disclosure standards,®® arbitration mechanisms, ombudsman
schemes based on aggregated industry data Contributions in law journals provide comparative
analyses with mature markets to identify adaptable models on governance norms, class action

rights and fiduciary standards issues which remain contested terrain in Indian policy discourse.®’

Numerous law review articles analyse specific aspects of investor protection laws in India.
Several articles focus on related party transaction regulation. Kohli and Sharma's 'Related Party
Transactions: Strengthening Indian Corporate Governance'® examines Indian policy governing
related party deals, analysing 2013 Companies Act provisions mandating board approval and
shareholder consent for material deals. It notes that while protective, the law permits abuse by

promoter-controlled boards.

Varottil's 'Related Party Transactions: Towards a Global Template?>® adopts a comparative
approach, contrasting India's robust related party framework with lighter touch regulation in the
US and inertia in China. It notes India's controls are tempered by promoter power to approve

deals, arguing for greater empowerment of minority shareholders.

Disclosure requirements are another area of focus. Chowdhry's 'Insider Trading Regulations in

India'® analyzes disclosure norms meant to prevent insider trading like substantial shareholding

51 Rao, 'Expanding Legal Definitions of Securities in India’, 22 NLS Business Law Review 79 (2022).
52 Reddy, ‘The Barriers to Securities Class Actions in India', 13 Journal of Securities Law & Regulation 12 (2023).
53 Ritu Shukla, 'Regulating Misselling in Retail Financial Markets in India’, 29 Singapore Journal of Legal Studies
112 (2021).
> Roshni Verma, 'Assessing Financial Literacy Among Retail Investors in India', 45 RBI Monthly Bulletin 49
(2022).
%5 Rakesh Gupta, 'Documentation of Misselling Across Financial Products in India', 11 Journal of Financial
Regulation & Compliance 99 (2021).
% SEBI Annual Reports (Multiple years) https://www.sebi.gov.in/reports-and-statistics/annual-reports/jun-
2021/annual-report-2020-21_51934.html (last visited Feb 02, 2024).
57 RBI Annual Reports (Multiple years) https://rbi.org.in/scripts/AnnualReportPublications.aspx?1d=1229 (last
visited Feb 2, 2024).
%8 R. Kohli and A. Sharma, ‘Related Party Transactions: Strengthening Indian Corporate Governance’ (2021) 55(2)
Journal of Corporation Law 325.
% U. Varottil, ‘Related Party Transactions: Towards a Global Template?” (2020) 21(3) Berkeley Business Law
Journal 1.
0 B. Chowdhry, ‘Insider Trading Regulations in India’ (2020) 11(1) National Law Review 43.
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reporting under the Takeover Code. It contends that poor enforcement undermines robust
transparency requirements. Mansukhlal's 'Investor Protection and Disclosure Requirements'®!
assesses continuous disclosure mandates for listed firms under Clause 49 and SEBI's
discretionary requirements. It advocates enhancing mandatory periodic disclosures and

standardizing voluntary ones.
e Reports of Committees and Regulators

Financial regulators like RBI, SEBI and standard setting bodies like I0OSCO regularly constitute
expert committees to formulation policy standards and issue recommendations reports across
focus areas. The 2017 Financial Sector Legislative Reforms Commission extensively reviewed
investor protection regulations across banking, insurance and securities sectors. The 2020 SEBI
Committee on Disclosures similarly examined fine tuning disclosure standards in line with global
best practices.®? Regulator annual reports provide updates on implementation of past committee

inputs, analysis of persisting gaps.%®

Central bank reports have presented blueprint for harmonized ombudsman/grievance redressal
mechanisms across RBI, SEBI, IRDAI jurisdictions.®* 10SCO thematic reports benchmark
India's framework against baselime principles for securities regulations focused on auditor

oversight, credit rating agencies oversight etc.%
e Government Documents

Legislative debates on key securities and company law amendments highlight the gradual
evolution of investor protection regulations in India over past decades.®® Parliamentary committee
reports provide granularity on various provisions, analysing feedback from industry and

consumer associations.®’

51 D. Mansukhlal, ‘Investor Protection and Disclosure Requirements: Clause 49 and Beyond’ (2019) 61(4) Journal
of the Indian Law Institute 521.
52 SEBI, Report of the Committee on Disclosures (November 2020) https://www.sebi.gov.in/reports-and-
statistics/reports/jan-2020/report-of-the-committee-on-disclosures_46993.html (last visited Feb 02, 2024).
8 SEBI Annual Reports (Multiple years) https://www.sebi.gov.in/reports-and-statistics/annual-reports/jun-
2021/annual-report-2020-21_51934.html (last visited Feb 02, 2024).
5 RBI, Report of the Working Group on Consumer Protection in Financial Services (January 2022)
https://rbidocs.rbi.org.in/rdocs/PublicationReport/Pdfs/WGCPS114B317079D001443F0050F4A9EA030.PDF (last
visited Feb 2, 2024).
85 10SCO, Thematic Review of Implementation of IOSCO Objectives and Principles of Securities Regulation: India
(February 2022) https://www.iosco.org/library/pubdocs/pdf/IOSCOPD699.pdf (last visited Feb 2, 2024).
8  Companies Act 1956, Statement of Objects and Reasons (2009 Amendment Bill)
“https://www.mca.gov.in/Ministry/pdf/The_Companies_Bill 2009 SOUR.pdf (last visited Feb 02, 2024)”.
57 Department of Legal Affairs, Standing Committee on Finance Report on the Companies Amendment Bill
(December 2015) http://164.100.47.193/Isscommittee/Finance/16_Finance_39.pdf (last visited Feb 02, 2024).
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e \Web Resources

Several web resources provide updates on investor protection regulatory developments in India.
The PRS Legislative Research, analyses pending and recent investor protection bills like 2018's
Specific Relief Amendment to ease investor contract enforcement and 2019's Banning of
Unregulated Deposit Schemes to deter ponzi schemes. It provides synopses of key provisions and

changes being proposed through new legislation.

The India Corporate Law blog,% tracks regulatory changes affecting listed companies and
securities markets. It features commentary on reforms like 2013's Companies Act strengthening
minority shareholder rights and amendments enhancing takeover disclosures. It assesses the

potential impact of reforms on investor protection.

Indiacode.nic.in,’® provides updated versions of primary investor protection statutes like the
Companies Act, Securities Regulation Code and SEBI Act with amendment notifications
incorporated. This facilitates analysis of evolving investor protection regulation in India. These
web resources complement academic literature by providing timely information on recent Indian
regulatory developments relevant to investor protection and expert commentary assessing their

implications.
J. STRUCTURE OF THE DISSERTATION

e CHAPTER 2: NAVIGATING LEGAL FRONTIERS: ANALYZING CONTEMPORARY
CHALLENGES, TRANSFORMATIONS, AND CHARTING FUTURE TRAJECTORIES
AND PROSPECTS

Chapter 2 delves into the intricacies of navigating legal frontiers within the realm of investor
protection, analyzing contemporary challenges, transformations, and future trajectories. It
emphasizes the critical importance of safeguarding investors' interests in the evolving landscape
of securities laws, both domestically and internationally. The chapter explores various
dimensions, including the significance of investor protection, international standards, and
theoretical frameworks underpinning legal and economic perspectives. It traces the historical
evolution of securities laws, highlighting the role of regulatory bodies like the Securities and
Exchange Board of India (SEBI) and the Ministry of Corporate Affairs. Additionally, it elucidates

the legislative framework comprising key enactments such as the Companies Act, 2013, SEBI

8 PRS Legislative Research, https://www.prsindia.org/
8 India Corporate Law, https://corporate.cyrilamarchandblogs.com/
70 Indiacode.nic.in, https://www.indiacode.nic.in/
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Act, and associated regulations. Through a comprehensive examination of legal theories,
economic principles, and regulatory mechanisms, Chapter 2 sets the stage for a nuanced
understanding of the challenges and prospects in ensuring investor confidence and market

integrity within the contemporary legal landscape.

e CHAPTER 3: SECURING INVESTOR INTERESTS: A COMPREHENSIVE
ANALYSIS OF RIGHTS, REMEDIES, AND PROTECTIONS IN PRIVATE EQUITY
MARKETS

Chapter 3 delves into "Securing Investor Interests: A Comprehensive Analysis of Rights,
Remedies, and Protections in Private Equity Markets." It scrutinizes the mechanisms ensuring
investor safeguards within the dynamic landscape of private equity. The chapter outlines
shareholder rights and activism, encompassing facets like voting rights and minority shareholder
protection. It also examines regulatory frameworks designed to address investor grievances,
including the SEBI Investor Grievance Redressal Mechanism and legal recourse through courts.
Furthermore, the chapter explores the intricate relationship between private equity markets and
investor protection. It discusses emerging trends in private equity and the associated legal
challenges and protections, such as contractual safeguards and regulatory oversight. By
comprehensively analyzing these dimensions, the chapter contributes to a nuanced understanding
of how investor interests are secured within the realm of private equity.

e CHAPTER 4: NAVIGATING LEGAL LANDSCAPES: INDEPTH CASE STUDIES,
COMPARATIVE ANALYSIS, AND PERSPECTIVES ON REGULATORY
CHALLENGES AND REFORMS

Chapter 4 delves into the complexities of navigating legal landscapes through in-depth case
studies, comparative analysis, and perspectives on regulatory challenges and reforms. It
meticulously dissects landmark cases, such as securities fraud and investor class actions, shedding
light on their implications. Comparative analysis with international practices, particularly
focusing on investor protection in developed markets, offers invaluable insights and lessons
applicable to the Indian context. Identifying regulatory gaps and challenges in enforcement,
including investigative and cross-border regulatory hurdles, underscores the multifaceted nature
of regulatory frameworks. The chapter culminates in proposing regulatory reforms aimed at
fortifying enforcement mechanisms and elevating corporate governance standards. By
scrutinizing real-world scenarios and juxtaposing them against global benchmarks, this chapter
equips stakeholders with a comprehensive understanding of the legal intricacies and avenues for

enhancing regulatory efficacy.
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Chapter 5: Conclusion and Policy Implications, serves as the culmination of the study on
consumer rights within the framework of insurance law in India. It synthesizes the key findings
derived from the research journey outlined in Chapter 1, which set the stage by defining the
research's scope, objectives, and methodology. Throughout subsequent chapters, the study delves
into various aspects, examining the intricacies of consumer rights in the insurance sector. In this
concluding chapter, the focus shifts towards deriving actionable insights from the findings. It
provides a concise summary of the significant discoveries, offering a comprehensive
understanding of the research outcomes. It delves into the implications these findings bear on
policies related to investor protection. By dissecting the implications, policymakers can better
tailor regulations to safeguard consumer interests effectively. Additionally, It outlines potential
avenues for future research, identifying gaps in knowledge and suggesting areas ripe for
exploration. This chapter not only encapsulates the essence of the research but also serves as a
springboard for shaping policy interventions and directing future academic inquiries, ultimately

contributing to the enhancement of consumer rights within the Indian insurance landscape.
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IMPORTANCE OF INVESTOR PROTECTION

A. FOSTERING MARKET CONFIDENCE AND STABILITY

Investor protection is a cornerstone of a robust and thriving capital market ecosystem.’* The legal
framework governing investor protection in India plays a pivotal role in fostering market
confidence and stability, which are essential for attracting both domestic and foreign
investment.”? The “Securities and Exchange Board of India (SEBI)”, established under “The
SEBI Act, 19927, is the primary regulatory body tasked with protecting the interests of investors
in securities and promoting the development of the securities market in India. SEBI has been
proactive in implementing various measures to safeguard investor interests and maintain market
integrity. One such measure is the “SEBI (Prohibition of Insider Trading) Regulations, 20157,
which aims to prevent insider trading and ensure a level playing field for all market participants.”
These regulations prohibit insiders from trading on the basis of unpublished price-sensitive
information (UPSI) and mandate disclosure of such information to the stock exchanges. The
Supreme Court of India, in the case of SEBI v. Kishore R. Ajmera (2016), emphasized the

importance of these regulations in maintaining market transparency and investor confidence.’

A further essential component of investor protection is the elimination of deceptive and unethical
business practices. With the “SEBI (Prohibition of Fraudulent and Unfair Trade Practices
pertaining to Securities Market) Regulations, 2003, it is prohibited to engage in trade practices
that are manipulative, fraudulent, or unfair in the securities market. These regulations empower
SEBI to investigate and take action against entities engaging in such practices, thereby
safeguarding the interests of investors. The landmark case of SEBI v. Rakhi Trading Pvt. Ltd.
(2018) highlighted SEBI's role in cracking down on fraudulent trade practices and protecting

1 Siddharth Raja and Tejas Satish Hinder, 'Investor Protection in India: Regulatory Framework and Challenges'
(2020) 12 NALSAR Student Law Review 1 <https://nslr.in/wp-content/uploads/2020/08/NSLR-Vol-12-1-Investor-
Protection-in-India.pdf> accessed 30 March 2024.
72 'About SEBI' (Securities and Exchange Board of India) <https://www.sebi.gov.in/about-sebi.html> accessed 30
March 2024.
73 “SEBI (Prohibition of Insider Trading) Regulations 2015
74 SEBI v Kishore R Ajmera (2016) 6 SCC 368.
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investor wealth.”

The “Companies Act, 20137, also plays a significant role in investor protection by mandating
greater transparency and accountability from companies. The Act requires companies to maintain
proper books of accounts, conduct audits, and disclose material information to shareholders.”® It
also provides for stringent penalties for non-compliance and fraud, acting as a deterrent against
malpractices that could harm investor interests. The Supreme Court, in the case of Tata
Consultancy Services Ltd. v. Cyrus Investments Pvt. Ltd. (2021), underscored the importance of
corporate governance and transparency in protecting the rights of minority shareholders.”” In the
realm of private equity, the “SEBI (Alternative Investment Funds) Regulations, 20127, provide a
comprehensive framework for the registration, operation, and management of Alternative
Investment Funds (AIFs) in India. These regulations ensure that AlFs adhere to certain standards
of disclosure, valuation, and investor protection. They also require AlFs to maintain a high level
of transparency and provide regular updates to investors regarding the fund's performance and

portfolio composition.

Effective grievance redressal mechanisms are another essential component of investor protection.
“SEBI has established the Investor Grievance Redressal Mechanism, which enables investors to
lodge complaints against listed companies, intermediaries, and market infrastructure
institutions.” This mechanism ensures that investor grievances are promptly addressed and
resolved, thereby boosting investor confidence in the market. Moreover, investor education and
awareness initiatives play a vital role in empowering investors to make informed decisions and
protect their interests. SEBI, in collaboration with various stakeholders, conducts investor
awareness programs, publishes educational materials, and leverages digital platforms to reach out
to investors across the country. These initiatives help investors understand their rights, the risks
associated with different investment products, and the avenues available for redressal in case of

grievances.
B. ENCOURAGING CAPITAL FORMATION AND ECcoNOMIC GROWTH

The Indian capital and private equity markets play a pivotal role in fostering economic growth
and development by facilitating the efficient allocation of financial resources.”® These markets

serve as a conduit for channeling savings into productive investments, thereby stimulating capital

75 SEBI v Rakhi Trading Pvt Ltd (2018) 13 SCC 753.
76 The Companies Act 2013.
77 “Tata Consultancy Services Ltd v Cyrus Investments Pvt Ltd (2021) 4 SCC 303”.
78 Surbhi Jain, 'Role of Capital Market in Economic Development of India' (iPleaders, 12 June 2020)
<https://blog.ipleaders.in/role-capital-market-economic-development-india/> accessed 30 March 2024.
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formation and entrepreneurial activity. The legal framework governing investor protection in
these markets is crucial for maintaining investor confidence and ensuring the smooth functioning
of the financial system.” One of the primary objectives of the legal framework for investor
protection is to create an environment conducive to capital formation. By establishing clear rules
and regulations, the legal system aims to reduce uncertainty and mitigate risks associated with
investing in capital and private equity markets.® This, in turn, encourages greater participation

from both domestic and foreign investors, leading to increased liquidity and depth in the markets.

For instance, SEBI has mandated stringent disclosure requirements for companies seeking to raise
capital through public offerings, ensuring that investors have access to accurate and timely
information to make informed investment decisions. Moreover, SEBI has introduced a
comprehensive regulatory framework for alternative investment funds (AIFs), which include
“private equity and venture capital funds.” The “SEBI (Alternative Investment Funds)
Regulations, 2012”, aim to provide a structured and transparent investment environment for AlIFs
while safeguarding the interests of investors. These regulations require AlFs to adhere to strict
registration, disclosure, and reporting requirements, thereby enhancing investor confidence and
facilitating the flow of capital into these funds.

The legal framework for investor protection also encompasses measures to prevent and punish
fraudulent and manipulative practices in the capital and private equity markets. “The SEBI Act,
1992, empowers SEBI to investigate and take enforcement actions against market participants
engaging in insider trading, price manipulation, and other forms of market abuse.’! By
maintaining market integrity and deterring wrongdoing, the legal system creates a level playing
field for investors and promotes fair competition. Furthermore, the Indian legal system recognizes
the importance of alternative dispute resolution mechanisms in resolving investor grievances. The
SEBI (Ombudsman) Regulations, 2003, establish an ombudsman scheme for the redressal of
investor complaints against listed companies and market intermediaries. This mechanism
provides investors with a cost-effective and expeditious means of seeking redress, thereby

enhancing investor confidence and encouraging greater participation in the markets.

In addition to the regulatory measures, the Indian government has also implemented various

policy initiatives to promote capital formation and economic growth. For example, the

7 Nikhil Narayanan, 'The Role of Law in Financial Markets' (VCCircle, 1 November 2018)
<https://www.vccircle.com/the-role-of-law-in-financial-markets/> accessed 30 March 2024.
8 pavan Kumar Vijay, 'Legal and Regulatory Framework for Investor Protection in India: A Critical Analysis' (2018)
3(2) International Journal of Law and Legal Jurisprudence Studies 1.
81 «“Securities and Exchange Board of India Act, 1992”.
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government has introduced tax incentives for investments in startups and small and medium
enterprises (SMES) to encourage entrepreneurship and innovation.®? These incentives have
played a significant role in attracting private equity and venture capital investments into these
sectors, thereby fostering economic growth and job creation. The legal framework for investor
protection in India also recognizes the importance of international cooperation and
harmonization. India has entered into bilateral investment treaties (BITs) with several countries
to promote and protect foreign investments. These treaties provide foreign investors with certain
guarantees and protections, such as fair and equitable treatment, protection against expropriation,
and access to international arbitration for dispute resolution. By creating a stable and predictable

investment environment, BITs help attract foreign capital and contribute to economic growth.
C. ENSURING FAIR AND TRANSPARENT MARKET PRACTICES

Fair and transparent market practices are the bedrock of a well-functioning capital market system
that inspires investor confidence and promotes economic growth. The legal framework governing
investor protection in India recognizes the importance of ensuring fair and transparent market
practices and has put in place various measures to achieve this objective.2® When it comes to
preserving the integrity of the market and prohibiting actions that are unfair and manipulative,
the “Securities and Exchange Board of India (SEBI)”, which is the primary regulator of the
securities market, plays a vital role. SEBI places a significant emphasis on the prevention of
insider trading, which is defined as the act of trading in securities based on unpublished price-
sensitive information (UPSI) that is not accessible to the general public. This is one of the primary
areas of concern for SEBI. Trading on the basis of UPSI is prohibited by the “SEBI (Prohibition
of Insider Trading) Regulations, 2015, which also compel insiders to disclose such information
to stock exchanges. These regulations were enacted in 2015. Within the scope of these
regulations, the establishment of internal norms of behaviour and the upkeep of a structured
digital database of those who have access to UPSI are both mandated. The effectiveness of these
restrictions was brought to light in the case of SEBI v. Raj Rajaratnam (2019), in which the
Supreme Court of India affirmed the order of SEBI that criminalised the defendant for engaging

in insider trading in the shares of a publicly traded company.*

Another critical aspect of ensuring fair and transparent market practices is the prevention of

market manipulation. “The SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating

8 Rahul Grover, ‘Tax Incentives for Start-ups in India'" (Tax4Startups, 6 April 2021)
<https://www.tax4startups.com/tax-incentives-for-start-ups-in-india/> accessed 30 March 2024.
8 «Securities and Exchange Board of India Act 1992”.
8 SEBI v Raj Rajaratnam (2019) 11 SCC 546.
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to Securities Market) Regulations, 2003,” prohibit various forms of market manipulation,
including the creation of false or misleading market information, the use of manipulative or
deceptive devices, and the engagement in fraudulent or unfair trade practices. SEBI has been
proactive in investigating and taking action against entities engaging in such practices, as
exemplified by the case of SEBI v. Ketan Parekh (2017), where the Supreme Court upheld SEBI's
order debarring the defendant from accessing the securities market for his involvement in market
manipulation.® Disclosure and transparency are also essential elements of fair and transparent
market practices. According to the SEBI (Listing Obligations and Disclosure Requirements)
Regulations, 2015, listed businesses are required to provide investors and stock exchanges with
timely and accurate disclosures of information that is considered material 2 These disclosures
cover a wide range of aspects, including financial results, corporate governance practices, related
party transactions, and significant business developments. The importance of disclosure was
underscored in the case of Sahara India Real Estate Corporation Ltd. v. SEBI (2013), where the
Supreme Court held that SEBI has the power to regulate any scheme that raises funds from the

public, irrespective of whether it is a collective investment scheme or not.%’

In the realm of private equity, the “SEBI (Alternative Investment Funds) Regulations, 2012,
ensure fair and transparent practices by mandating the registration and regulation of Alternative
Investment Funds (AIFs). These regulations require AlFs to adhere to principles of fair valuation,
disclosure of conflicts of interest, and equitable treatment of investors. They also mandate the
appointment of a trustee or custodian to safeguard the assets of the AIF and protect the interests

of investors.

Investor education and awareness also play a crucial role in promoting fair and transparent market
practices. SEBI, in collaboration with various stakeholders, conducts investor awareness
programs and publishes educational materials to help investors understand their rights and
responsibilities, the risks associated with different investment products, and the importance of
making informed investment decisions. These initiatives empower investors to identify and avoid

fraudulent or unfair practices and to seek redressal in case of grievances.

Il.  INTERNATIONAL STANDARDS AND BEST PRACTICES

A. 10SCO PRINCIPLES AND GUIDELINES

The International Organization of Securities Commissions (IOSCO) is a global standard-setter

8 SEBI v Ketan Parekh (2017) 15 SCC 1.
8 SEBI (Listing Obligations and Disclosure Requirements) Regulations 2015.
87 «“Sahara India Real Estate Corporation Ltd v SEBI (2013) 1 SCC 1”.
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for the securities sector, recognized as the leading international policy forum for securities
regulators.%¢ 10SCO's mission is to enhance investor protection, promote fair, efficient, and
transparent markets, and address systemic risks. To achieve these objectives, I0OSCO has
developed a comprehensive set of principles and guidelines that serve as a benchmark for the
regulation and supervision of securities markets worldwide, including those in India. The IOSCO
Obijectives and Principles of Securities Regulation, first published in 1998 and subsequently
revised in 2010 and 2017, set out 38 principles that are essential for the proper regulation and
supervision of securities markets.®® These principles are grouped into ten categories, covering
various aspects of securities regulation, such as the regulator's responsibilities and powers, self-
regulation, enforcement, cooperation, and investor protection. The principles are designed to be
flexible and adaptable to the specific circumstances of each jurisdiction while promoting a

consistent and effective approach to securities regulation globally.

A number of I0SCO principles are especially pertinent to the Indian context of investor
protection. The need of a transparent and uniform regulatory procedure is highlighted by Principle
8. The “Securities and Exchange Board of India (SEBI)” embodies this notion in its work; it is
responsible for safeguarding investor interests and fostering the growth of India's securities
market. SEBI has instituted multiple systems for public disclosure and stakeholder involvement,
as well as a transparent and collaborative approach for the creation of regulations. Issuers are
required to provide investors with complete, accurate, and timely disclosure of financial results,
risk factors, and other relevant information in order to facilitate their decision-making process, as
outlined in Principle 16.%° Listed firms are required to provide accurate and timely material
information disclosures to stock exchanges and investors under the SEBI (Listing Obligations
and Disclosure Requirements) Regulations, 2015, which embody this notion. In the 2013 decision
of Sahara India Real Estate Corporation Ltd. v. SEBI, the Indian Supreme Court confirmed
SEBI's authority to oversee public fundraising schemes and stressed the significance of disclosure

in these endeavours.®!

Principle 19 deals with “the need for auditors to be subject to adequate levels of oversight and to
be independent of the issuing entity they audit.” This principle is reflected in the provisions of

the “Companies Act, 20137, which require the appointment of independent auditors and prescribe

&8 'About I0SCO! (International Organization of Securities Commissions)
<https://www.iosco.org/about/?subsection=about_iosco> accessed 30 March 2024.
8 1hid.

% Ibid, Principle 16.
%1 “Sahara India Real Estate Corporation Ltd v SEBI (2013) 1 SCC 1”.
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their duties and responsibilities. The Act also provides for “the establishment of the National

Financial Reporting Authority (NFRA) to oversee the quality of audit services and ensure

compliance with auditing standards.”

Principle 24 emphasizes the need for a robust regulatory framework to deal with “the failure of
market intermediaries in order to minimize damage and loss to investors and contain systemic
risk.”% This principle is embodied in the “SEBI (Intermediaries) Regulations, 2008,” which
provide for the registration, regulation, and supervision of various market intermediaries, such as
stockbrokers, portfolio managers, and investment advisers. The regulations also prescribe the
conditions for the suspension or cancellation of registration and the measures to be taken in case

of default or failure of intermediaries.

In addition to the principles, IOSCO has also issued various guidelines and best practices on
specific aspects of securities regulation, such as the disclosure of ESG (environmental, social,
and governance) matters, the regulation of crypto-assets, and the protection of retail investors.
These guidelines are intended to assist securities regulators in developing and implementing

effective regulatory frameworks that are aligned with international standards and best practices.

The I0SCO Sustainable Finance Network (SFN) has issued a set of recommendations for
securities regulators to consider when developing their approach to ESG-related matters. These
recommendations cover areas such as the disclosure of material ESG risks and opportunities, the
integration of ESG factors into investment decision-making, and the role of securities regulators
in promoting sustainable finance. In India, SEBI has taken several initiatives to promote ESG
disclosure and sustainable finance, such as the issuance of the Business Responsibility and
Sustainability Report (BRSR) framework and the introduction of green bonds and social bonds.
The 10SCO Fintech Network has also issued a set of recommendations for the regulation of
crypto-assets, recognizing the potential benefits and risks associated with these assets. The
recommendations cover areas such as the classification of crypto-assets, the registration and
licensing of crypto-asset service providers, and the need for investor education and protection. In
India, while there is currently no specific legislation governing crypto-assets, the government and
regulators have taken a cautious approach, with the “Reserve Bank of India (RBI)” expressing

concerns about the potential risks to financial stability and investor protection.

%2 Ibid, Principle 24.
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B. COMPARATIVE ANALYSIS OF INVESTOR PROTECTION FRAMEWORKS IN

DEVELOPED ECONOMIES

Investor protection is a crucial aspect of any well-functioning capital market, as it plays a vital
role in attracting and retaining both domestic and foreign investors.® Developed economies, such
as the United States, the United Kingdom, and Japan, have established robust legal frameworks
to safeguard the interests of investors in their capital and private equity markets. A comparative
analysis of these frameworks can provide valuable insights for India as it seeks to strengthen its

own investor protection regime.

One of the key features of investor protection frameworks in developed economies is the presence
of strong and independent regulatory bodies. In the United States, the Securities and Exchange
Commission (SEC) is responsible for overseeing the securities market and enforcing federal
securities laws. The SEC has broad powers to investigate and prosecute cases of fraud, market
manipulation, and insider trading, thereby maintaining the integrity of the market and protecting
investors' interests. Similarly, in the United Kingdom, the Financial Conduct Authority (FCA) is
the primary regulator of the financial services industry, including capital markets.®* The FCA has
a statutory objective to protect consumers and promote market integrity, which it achieves
through a combination of rule-making, supervision, and enforcement actions. The FCA also
operates a comprehensive investor compensation scheme, which provides a safety net for

investors in the event of a firm's failure.

Japan's Financial Services Agency (FSA) is another example of a strong and proactive regulator
in a developed economy. The FSA has implemented a series of reforms in recent years to enhance
investor protection and improve the transparency and fairness of the capital markets.®> These
reforms include strengthening the governance of listed companies, enhancing disclosure
requirements, and promoting the use of independent directors and audit committees. Another key
aspect of investor protection frameworks in developed economies is the emphasis on transparency
and disclosure. In the United States, the SEC requires public companies to file regular reports,
such as annual reports (Form 10-K) and quarterly reports (Form 10-Q), which provide investors

with detailed information about the company's financial performance, risk factors, and

% Viral V. Acharya and G. Ramadorai, 'Investor Protection in India: What We Know and What We Need to Know'
(2021) 36(1) Journal of Financial Regulation and Compliance 1.
94 Financial Conduct Authority, 'About the FCA' <https://www.fca.org.uk/about/the-fca> accessed 30 March 2024.
% Japan Financial Services Agency, 'Financial Services Policy: Challenges and Priorities 2021-2022" (2021)
<https://www.fsa.go.jp/en/news/2021/20211011/20211011.pdf> accessed 30 March 2024.
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management's discussion and analysis.?® This information helps investors make informed

decisions and holds companies accountable for their actions.

The United Kingdom has also implemented stringent disclosure requirements for listed
companies. The FCA's Disclosure and Transparency Rules (DTR) require companies to disclose
a wide range of information, including financial results, major shareholdings, and directors'
dealings in company shares.’” The FSA has introduced a new governance code for listed
companies, which requires them to provide more detailed explanations of their business
strategies, risk management practices, and board composition.® The FSA has also encouraged
companies to engage in more proactive investor relations activities, such as holding regular

meetings with analysts and institutional investors.

Developed economies also have well-established legal systems that provide effective remedies
for investors who have suffered losses due to fraud or misconduct. In the United States, investors
can pursue private securities litigation under “the Securities Act of 1933 and the Securities
Exchange Act of 1934.” These laws allow investors to seek damages from companies and
individuals who have engaged in fraudulent or deceptive practices in connection with the sale of
securities. In the United Kingdom, investors can seek redress through the Financial Ombudsman
Service (FOS), which is an independent body that resolves disputes between consumers and
financial services firms. The FOS has the power to award compensation to investors who have
suffered losses due to a firm's misconduct or poor advice. Investors can also pursue claims

through the courts, although this is typically a more costly and time-consuming process.

Japan has a unique system of investor protection that relies heavily on administrative sanctions
and criminal penalties. The FSA has the power to impose administrative monetary penalties on
companies and individuals who violate securities laws, such as engaging in insider trading or
market manipulation. The FSA can also refer cases to the public prosecutor's office for criminal

prosecution, which can result in significant fines and imprisonment for offenders.

While India has made significant progress in developing its investor protection framework, there
are still areas where it can learn from the experiences of developed economies. For example,

India could consider strengthening the independence and enforcement powers of its regulatory

% U.S. Securities and Exchange Commission, ‘Fast Answers: Form 10-K' <https://www.sec.gov/fast-
answers/answers-form10khtm.html> accessed 30 March 2024.
9’Financial Conduct Authority, 'Disclosure and Transparency Rules'
<https://www.handbook.fca.org.uk/handbook/DTR.pdf> accessed 30 March 2024.
% Japan Financial Services Agency, ‘Japan's Corporate Governance Code: Seeking Sustainable Corporate Growth
and Increased Corporate Value over the Mid- to Long-Term' (2021)
<https://www.fsa.go.jp/en/refer/councils/corporategovernance/20210611/01.pdf> accessed 30 March 2024.
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India (RBI)”. This could involve providing these bodies with greater resources and legal authority
to investigate and prosecute cases of misconduct in the capital markets. India could also focus on
enhancing the transparency and disclosure requirements for listed companies and private equity
funds. This could involve mandating more detailed and frequent reporting of financial and non-
financial information, as well as requiring companies to adopt better governance practices, such
as appointing independent directors and establishing audit committees. Finally, India could
explore ways to improve the efficiency and effectiveness of its legal system in handling investor
disputes. This could involve establishing specialized courts or tribunals to deal with securities-
related cases, as well as providing investors with alternative dispute resolution mechanisms, such

as mediation or arbitration.
C. ADAPTING INTERNATIONAL BEST PRACTICES TO THE INDIAN CONTEXT

The globalization of financial markets has led to the increasing convergence of regulatory
standards and best practices across jurisdictions. India, as an emerging market with a rapidly
growing securities market, has been proactive in adapting international best practices to its unique
socio-economic and regulatory context. The “Securities and Exchange Board of India (SEBI)”,
the primary regulator of the securities market in India, has played a key role in this process by
engaging with international standard-setting bodies, such as the International Organization of
Securities Commissions (I0OSCO), and implementing regulatory reforms that are aligned with
global best practices.®® One of the key areas where India has adapted international best practices
is in the realm of corporate governance. The OECD Principles of Corporate Governance, first
published in 1999 and subsequently revised in 2004 and 2015, have become a global benchmark
for corporate governance practices. These principles emphasize the importance of transparency,

accountability, and the protection of shareholder rights.

The Uday Kotak Committee, constituted by SEBI in 2017, made several recommendations to
further enhance corporate governance standards in India, drawing from international best
practices. These recommendations, which were largely accepted by SEBI, include the separation
of the roles of chairperson and managing director/CEQ, the increase in the minimum number of
independent directors, and the enhancement of disclosures related to related party transactions
and auditor resignations. The implementation of these recommendations has brought India's

corporate governance framework closer to international standards and has strengthened investor

%'International Affairs' (Securities and Exchange Board of India)
<https://www.sebi.gov.in/department/international-affairs-25.html> accessed 30 March 2024.
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protection. Another area where India has adapted international best practices is in the regulation
of market intermediaries. The 10SCO Objectives and Principles of Securities Regulation
emphasize the need for a robust regulatory framework for market intermediaries, including the
registration, licensing, and supervision of intermediaries, as well as the management of conflicts
of interest and the protection of client assets. “In India, the SEBI (Intermediaries) Regulations,
2008, and various other regulations specific to different types of intermediaries, such as
stockbrokers, portfolio managers, and investment advisers, have incorporated these principles.”
SEBI has also implemented a risk-based supervision framework for intermediaries, which is in
line with international best practices and enables a more targeted and effective approach to

supervision.

The regulation of collective investment schemes (CIS) is another area where India has drawn
from international best practices. The I0OSCO Principles for the Regulation of Collective
Investment Schemes set out a comprehensive framework for the regulation and supervision of
CIS, covering aspects such as the legal form and structure of CIS, the duties and responsibilities
of CIS operators, and the disclosure and reporting requirements.® In India, the SEBI (Collective
Investment Schemes) Regulations, 1999, and the SEBI (Mutual Funds) Regulations, 1996, have
incorporated many of these principles, ensuring a high level of investor protection and market
integrity. The Supreme Court of India, in the landmark case of Sahara India Real Estate
Corporation Ltd. v. SEBI (2013), upheld SEBI's power to regulate any scheme that raises funds
from the public, emphasizing the importance of investor protection in the CIS space.!%! In the
realm of private equity, India has also taken steps to align its regulatory framework with
international best practices. The “SEBI (Alternative Investment Funds) Regulations, 2012,
which govern the registration and regulation of private equity and venture capital funds in India,
have incorporated many of the principles set out in the IOSCO Principles for Private Equity
Conflicts of Interest.’%? These principles address key issues such as the alignment of interests
between fund managers and investors, the disclosure of conflicts of interest, and the fair allocation
of investment opportunities. The AIF Regulations also require the appointment of a trustee or
custodian to safeguard the assets of the fund and protect the interests of investors, which is in line

with international best practices.

100 *Principles for the Regulation of Collective Investment Schemes' (International Organization of Securities
Commissions, October 1994) <https://www.iosco.org/library/pubdocs/pdf/IOSCOPD40.pdf> accessed 30 March
2024
101 Sahara India Real Estate Corporation Ltd v SEBI (2013) 1 SCC 1.
102 *private Equity Conflicts of Interest' (International Organization of Securities Commissions, November 2010)
<https://www.iosco.org/library/pubdocs/pdf/IOSCOPD341.pdf> accessed 30 March 2024.
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Moreover, India has been proactive in adopting international best practices related to the
disclosure of environmental, social, and governance (ESG) factors. The I0OSCO Sustainable
Finance Network has issued a set of recommendations for securities regulators to consider when
developing their approach to ESG matters, emphasizing the importance of consistent,
comparable, and reliable ESG disclosure. In India, SEBI has mandated the top 1,000 listed
companies by market capitalization to disclose their ESG performance through the Business
Responsibility and Sustainability Report (BRSR) framework, which is aligned with global
reporting standards such as the Global Reporting Initiative (GRI) and the Sustainability
Accounting Standards Board (SASB). The adoption of the BRSR framework has enhanced the
transparency and comparability of ESG disclosure in India and has facilitated the integration of

ESG factors into investment decision-making.

However, while India has made significant progress in adapting international best practices to its
context, there are still challenges and areas for improvement. For instance, the enforcement of
securities laws and regulations remains a challenge, with a large backlog of cases pending before
the courts and tribunals. The need for more effective enforcement has been highlighted by several
high-profile cases of corporate fraud and misconduct, such as the Satyam scandal and the IL&FS
crisis. Strengthening the enforcement framework and enhancing the capacity of regulators and
law enforcement agencies is crucial for maintaining investor confidence and ensuring the
integrity of the securities market. Another challenge is the need for greater financial literacy and
investor education. Despite the various initiatives undertaken by SEBI and other stakeholders to
promote financial literacy, a large section of the population still lacks basic financial knowledge
and understanding of the securities market. This makes them vulnerable to mis-selling, fraud, and
other forms of misconduct. Enhancing financial literacy and investor education programs,
particularly in rural and semi-urban areas, is essential for empowering investors and promoting

informed decision-making.

1. THEORETICAL UNDERPINNINGS

A. LEGAL THEORIES ON INVESTOR PROTECTION

Investor protection is a fundamental objective of securities regulation, and various legal theories
have been developed to explain and justify the need for such protection. These theories provide
a conceptual framework for understanding the rationale behind investor protection laws and
regulations and guide policymakers in designing effective regulatory regimes. In the context of
the Indian capital and private equity markets, these theories assume particular significance, given

the need to balance investor protection with the promotion of market growth and innovation. One
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of the key legal theories on investor protection is the "disclosure theory,” which emphasizes the
importance of full and fair disclosure of material information to investors.®® This theory is based
on the premise that investors are rational actors who make informed decisions based on the
information available to them. By mandating the disclosure of accurate and timely information,
securities regulations aim to reduce information asymmetries between issuers and investors,
enabling investors to assess the risks and rewards of their investments. In India, the disclosure
theory is reflected in various laws and regulations, such as “the “SEBI (Issue of Capital and
Disclosure Requirements) Regulations”, 2018,” which prescribe detailed disclosure norms for
companies issuing securities to the public.® Another important legal theory is the "fiduciary
theory,” which focuses on the fiduciary duties owed by market intermediaries, such as brokers,
investment advisers, and asset managers, to their clients.!% This theory recognizes the inherent
power imbalance between market intermediaries and investors and seeks to protect investors from
potential abuse or exploitation. Fiduciary duties, such as the duty of loyalty and the duty of care,
require market intermediaries to act in the best interests of their clients and to avoid conflicts of
interest. In India, the fiduciary theory is embodied in regulations such as the SEBI (Stockbrokers)
Regulations, 1992, and the SEBI (Investment Advisers) Regulations, 2013, which impose strict

standards of conduct on market intermediaries.1®

The "fraud theory" is another significant legal theory that underpins investor protection laws and
regulations. This theory seeks to prevent and punish fraudulent activities in the securities market,
such as insider trading, market manipulation, and misrepresentation. By prohibiting fraudulent
conduct and providing for stringent penalties, securities regulations aim to maintain market
integrity and investor confidence. “In India, the SEBI (Prohibition of Fraudulent and Unfair Trade
Practices relating to Securities Market) Regulations, 2003, and the “SEBI (Prohibition of Insider
Trading) Regulations, 2015, are key examples of the fraud theory in action.” These regulations
have been instrumental in curbing market abuse and protecting investors from fraudulent
activities. The "market efficiency theory" is another legal theory that has gained prominence in
recent years. This theory posits that well-functioning securities markets are essential for efficient
capital allocation and economic growth.®” By promoting market efficiency through measures

103 Merritt B Fox, 'Securities Disclosure in a Globalizing Market: Who Should Regulate Whom' (1997) 95 Michigan
Law Review 2498 <https://www.jstor.org/stable/1290126> accessed 30 March 2024.
104 SEBI (Issue of Capital and Disclosure Requirements) Regulations 2018.
105Tamar Frankel, 'Fiduciary Law' (1983) 71 California Law Review 795 <https://www.jstor.org/stable/3480303>
accessed 30 March 2024.
106 SEBI (Stockbrokers) Regulations 1992; SEBI (Investment Advisers) Regulations 2013.
107 Zohar Goshen and Gideon Parchomovsky, ‘The Essential Role of Securities Regulation’ (2006) 55 Duke Law
Journal 711 <https://scholarship.law.duke.edu/dlj/vol55/iss4/1/> accessed 30 March 2024.
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such as price discovery, liquidity, and transparency, securities regulations aim to create a
conducive environment for investor participation and capital formation. In India, the market
efficiency theory has guided various regulatory reforms, such as the introduction of electronic
trading, the dematerialization of securities, and the establishment of a robust market
infrastructure. These measures have enhanced market efficiency, reduced transaction costs, and

improved investor access to the securities market.

The "public interest theory" is a broader legal theory that views securities regulation as a means
of promoting the overall public interest, beyond just investor protection.% This theory recognizes
the wider economic and social implications of the securities market and seeks to balance investor
protection with other public policy goals, such as financial stability, inclusive growth, and
consumer welfare. In India, the public interest theory is reflected in the preamble of the “SEBI
Act, 1992, which mandates SEBI to protect the interests of investors and to promote the
development of, and to regulate the securities market,” for the overall benefit of the economy. In
the specific context of private equity markets, the "contractual theory" assumes significance. This
theory emphasizes the role of private contractual arrangements in governing the relationship
between private equity funds, their managers, and their investors. Given the sophisticated nature
of private equity investments and the presumed expertise of the parties involved, the contractual
theory suggests that investor protection can be adequately ensured through carefully drafted
contractual terms, such as those related to disclosure, governance, and exit rights. In India, the
“SEBI (Alternative Investment Funds) Regulations, 2012, which govern the private equity
space, adopt a largely contractual approach, allowing flexibility in fund structures and investment

strategies while prescribing certain minimum standards of investor protection.

However, the contractual theory has its limitations, particularly in the context of retail investors
who may lack the bargaining power or the expertise to negotiate favorable contractual terms. This
has led to the emergence of the "paternalistic theory," which argues for greater regulatory
intervention to protect vulnerable investors from potential exploitation. The paternalistic theory
recognizes the power imbalances and information asymmetries that exist in the securities market
and advocates for a more proactive role for regulators in safeguarding investor interests. In India,
the paternalistic theory is evident in measures such as the categorization of investors based on
their level of sophistication, the imposition of investment limits and suitability requirements, and

the establishment of investor grievance redressal mechanisms.

108 Sandeep Parekh, ‘Public Interest and Securities Regulation' (2015) 10 NUJS Law Review 1
<http://nujslawreview.org/2015/07/01/public-interest-and-securities-regulation/> accessed 30 March 2024.
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The "behavioural theory” is another emerging legal theory that challenges the traditional
assumption of investor rationality and highlights the role of cognitive biases and emotional
factors in investment decision-making. This theory suggests that investors are not always rational
actors and may be influenced by psychological factors such as herd mentality, loss aversion, and
overconfidence. By recognizing these behavioural aspects, securities regulations can be designed
to nudge investors towards more informed and prudent decision-making. In India, the behavioural
theory has influenced regulatory initiatives such as the promotion of financial literacy and
investor education programs, the simplification of disclosure documents, and the use of
behavioural insights in policy-making. In practice, these legal theories on investor protection
often overlap and complement each other, providing a holistic framework for securities
regulation. The Indian regulatory regime, under the guidance of SEBI, has drawn upon these
theories to create a robust investor protection framework that balances the interests of various
stakeholders. For instance, the disclosure theory is complemented by the fraud theory to ensure
that the information provided to investors is not only complete but also accurate and free from
manipulation. Similarly, the fiduciary theory is reinforced by the public interest theory to ensure
that market intermediaries act not only in the best interests of their clients but also in the larger

public interest.

However, the application of these legal theories in the Indian context is not without challenges.
The Indian securities market is characterized by a large number of retail investors, many of whom
are first-time investors with limited financial literacy. This creates unique challenges for investor
protection, requiring a more nuanced and context-specific approach. Moreover, the rapid pace of
technological advancements and the emergence of new investment products and platforms have
posed fresh challenges for regulators, requiring a continuous adaptation of the regulatory

framework.
B. EcoNoMIC THEORIES AND MARKET INTEGRITY

The capital and private equity markets play a crucial role in the economy by facilitating the
efficient allocation of resources and promoting economic growth.® However, the proper
functioning of these markets depends on maintaining market integrity, which is essential for
fostering investor confidence and ensuring the overall stability of the financial system. Economic

theories provide valuable insights into the importance of market integrity and the role of legal

109 Viral V. Acharya and G. Ramadorai, 'Investor Protection in India: What We Know and What We Need to Know'
(2021) 36(1) Journal of Financial Regulation and Compliance 1.
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frameworks in protecting investors and promoting efficient market outcomes.*°

One of the fundamental economic theories relevant to market integrity is the efficient market
hypothesis (EMH). The EMH posits that financial markets are informationally efficient, meaning
that prices fully reflect all available information. According to this theory, investors cannot
consistently earn abnormal returns by trading on publicly available information, as prices quickly
adjust to incorporate new information. The EMH relies on the assumption that markets are
transparent and that investors have access to accurate and timely information. However, in reality,
financial markets are not always informationally efficient, and various factors can undermine
market integrity. One such factor is information asymmetry, which occurs when one party in a
transaction has more or better information than the other. In the context of capital and private
equity markets, information asymmetry can arise between companies and investors, as companies
have access to insider information that may not be available to the public. This asymmetry can
lead to adverse selection, where investors are unable to distinguish between good and bad

investments, resulting in mispricing and inefficient market outcomes.

To address the problem of information asymmetry, legal frameworks for investor protection often
mandate disclosure requirements. In India, the “Securities and Exchange Board of India (SEBI)”
has established a comprehensive disclosure regime for listed companies and private equity funds.
Under the ““SEBI (Issue of Capital and Disclosure Requirements) Regulations”,” 2018,
companies issuing securities through public offerings must disclose a wide range of information
in their offer documents, including financial statements, risk factors, and management's
discussion and analysis. Similarly, the “SEBI (Alternative Investment Funds) Regulations,
20127, require private equity funds to make regular disclosures to their investors about their
investment strategies, portfolio composition, and performance. Another economic theory relevant
to market integrity is the agency theory, which focuses on the conflicts of interest that can arise
between principals (such as shareholders) and agents (such as company managers). In the context
of capital markets, agency problems can occur when managers pursue their own interests at the
expense of shareholders, such as by engaging in insider trading or manipulating financial
statements. These actions can undermine market integrity and erode investor confidence, leading

to inefficient market outcomes.

Legal frameworks for investor protection seek to mitigate agency problems by imposing fiduciary

duties on company directors and managers. In India, the “Companies Act, 2013”, sets out the

110 Sandeep Parekh, ‘Investor Protection in India: A Critique' (2020) 15(2) NUJS Law Review 199.
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duties and responsibilities of directors, including the duty to act in good faith and in the best
interests of the company and its shareholders.** The Act also provides for various mechanisms
to hold directors accountable, such as shareholder derivative actions and class action suits.
Additionally, the “SEBI (Prohibition of Insider Trading) Regulations, 2015, prohibit insiders
from trading on the basis of unpublished price-sensitive information, thereby reducing the scope
for market manipulation and abuse. The theory of market efficiency also highlights the
importance of market integrity for promoting efficient resource allocation. According to this
theory, markets are efficient when prices accurately reflect the underlying value of assets, based
on available information.!*2 When markets are efficient, resources are allocated to their most
productive uses, leading to optimal economic outcomes. However, market inefficiencies can arise

due to various factors, such as information asymmetry, market manipulation, and fraud.

Legal frameworks for investor protection play a crucial role in promoting market efficiency by
ensuring that prices reflect genuine market forces rather than manipulative practices. In India, the
SEBI has broad powers to investigate and prosecute cases of market manipulation and fraud under
“The SEBI Act, 1992”. The Act empowers SEBI to impose penalties, suspend or cancel the
registration of market intermediaries, and file criminal complaints in cases of serious violations.
By maintaining market integrity and deterring fraudulent practices, legal frameworks help to
promote efficient resource allocation and support economic growth. Moreover, economic
theories also emphasize the importance of investor confidence for the proper functioning of
capital markets. Investor confidence refers to the belief that markets are fair, transparent, and
well-regulated, and that investors' rights and interests will be protected. When investor
confidence is high, investors are more willing to participate in the markets, providing the
necessary capital for businesses to grow and innovate. Conversely, when investor confidence is
low, investors may withdraw from the markets, leading to reduced liquidity and higher costs of

capital.

Legal frameworks for investor protection are essential for maintaining investor confidence by
providing a stable and predictable environment for investment. In India, the legal framework for
investor protection has been strengthened in recent years through various legislative and
regulatory reforms. For example, the SEBI (Investor Protection and Education Fund)
Regulations, 2009, establish a fund to compensate investors who have suffered losses due to the

default of a market intermediary. The fund is financed through contributions from market

11 Companies Act, 2013, s 166.
112 Andrei Shleifer, 'Inefficient Markets: An Introduction to Behavioral Finance' (Oxford University Press 2000).
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intermediaries and is administered by a committee appointed by SEBI. By providing a safety net
for investors, such measures help to maintain investor confidence and promote the overall
stability of the financial system. In addition to domestic legal frameworks, international
cooperation and harmonization of investor protection standards can also contribute to market
integrity and efficiency. India has entered into various bilateral and multilateral agreements with
other countries to promote cross-border investments and protect the interests of foreign investors.
For example, India has signed bilateral investment treaties (BITs) with over 80 countries, which
provide for investor-state dispute settlement mechanisms and guarantee fair and equitable
treatment of foreign investments. Such international agreements can help to reduce regulatory
arbitrage and promote a level playing field for investors, thereby enhancing market integrity and

efficiency.
IV. LEGAL FRAMEWORK FOR INVESTOR PROTECTION IN INDIA
A. HISTORICAL EVOLUTION OF SECURITIES LAWS

a. Pre-Independence Era and the Capital Issues (Control) Act, 1947

The historical evolution of securities laws in India can be traced back to the pre-independence
era, where the foundation for modern securities regulation was laid. The journey of Indian
securities laws has been marked by a gradual transition from a largely unregulated market to a
more comprehensive and robust regulatory framework, with investor protection as a key
objective. The pre-independence era, in particular, witnessed the emergence of some of the
earliest legislative attempts to regulate the securities market, culminating in the enactment of the
Capital Issues (Control) Act, 1947. One of the first legislative efforts to regulate the securities
market in India was the Companies Act, 1913, which introduced basic requirements for the
issuance of securities by companies.!*® The Act mandated the filing of a prospectus containing
specified information before the issuance of securities and imposed liability for misstatements or
omissions in the prospectus. However, the Act primarily focused on the corporate law aspects

and did not provide a comprehensive framework for securities regulation.

The next significant development in the pre-independence era was the enactment of the Securities
Contracts (Regulation) Act, 1956. The Act aimed to prevent undesirable transactions in securities
by regulating the business of dealing in securities and other related matters. It provided for the
recognition and regulation of stock exchanges, the licensing of brokers and sub-brokers, and the

prohibition of certain types of contracts in securities. However, the most significant legislative

113 Companies Act 1913.
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development in the pre-independence era was the enactment of the Capital Issues (Control) Act,
1947. The Act was promulgated in the aftermath of World War 1l to regulate the issuance of
securities and to channelize investments into desirable sectors of the economy. The Act
empowered the Central Government to control the issuance of securities by companies and to

direct the flow of capital into priority sectors such as agriculture, industry, and infrastructure.

Under the Capital Issues (Control) Act, companies were required to obtain prior approval from
the Controller of Capital Issues (CCI) before issuing any securities. The CCI was vested with
wide powers to determine the terms and conditions of the issue, including the price, the timing,
and the quantum of the issue. The Act also prescribed penalties for non-compliance with its
provisions, including fines and imprisonment.** The Capital Issues (Control) Act played a
significant role in shaping the Indian securities market in the post-independence era. By
subjecting the issuance of securities to government control, the Act sought to ensure the optimal
allocation of resources and to prevent the misuse of public funds. The Act also aimed to protect

the interests of investors by regulating the pricing and distribution of securities.

However, the Capital Issues (Control) Act was not without its limitations. The Act was criticized
for its excessive government control over the securities market, which stifled private sector
investment and innovation. The discretionary powers vested in the CCI were also prone to abuse
and led to delays and inefficiencies in the issuance process. Moreover, the Act did not provide
for adequate disclosures or investor protection measures, leaving investors vulnerable to market
abuses. The limitations of the Capital Issues (Control) Act became increasingly apparent in the
1980s, as the Indian economy began to liberalize and the securities market witnessed a surge in
activity. The need for a more modern and comprehensive securities law framework was felt,
which led to the enactment of the Securities and Exchange Board of India Act, 1992, and the
establishment of the “Securities and Exchange Board of India (SEBI)” as the primary regulator
of the securities market.*'® The SEBI Act marked a significant shift in the approach to securities
regulation in India, from a government-controlled system to a more independent and professional

regulatory framework.

The establishment of SEBI as the primary regulator of the securities market was a turning point
in the evolution of securities laws in India. SEBI has played a crucial role in modernizing the

Indian securities market and in aligning it with international best practices. Through a series of

114 Rajeev Kumar Agarwal, ‘Capital Issues Control under the Capital Issues (Control) Act, 1947' (The Chartered
Accountant, July 2004) <https://icai.org/resource/11716cajournal_july2004.pdf> accessed 30 March 2024.
115 «“Securities and Exchange Board of India Act 1992.”
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regulatory reforms and initiatives, SEBI has sought to enhance market integrity, transparency,
and efficiency, while safeguarding the interests of investors. One of the key initiatives of SEBI
has been the promotion of investor education and awareness. SEBI has launched various investor
education programs, such as the "Investor Awareness Campaign" and the "Securities Market
Awareness Campaign,” to educate investors about the risks and rewards of investing in the
securities market.'*® These programs have helped to create a more informed and empowered

investor community, which is crucial for the healthy development of the securities market.

Another significant initiative of SEBI has been the strengthening of the disclosure and
transparency norms in the securities market. SEBI has introduced various regulations and
guidelines, such as the “SEBI (Issue of Capital and Disclosure Requirements) Regulations”,
2009, and the SEBI (Listing Obligations and Disclosure Requirements) Regulations, 2015, to
ensure that companies disclose all material information to investors in a timely and accurate
manner. These regulations have helped to reduce information asymmetries and to promote
informed decision-making by investors. SEBI has also taken various measures to prevent and
punish market abuses, such as insider trading and market manipulation. “The SEBI (Prohibition
of Insider Trading) Regulations, 1992, and the SEBI (Prohibition of Fraudulent and Unfair Trade
Practices relating to Securities Market) Regulations, 2003,” have been instrumental in curbing
market abuses and in maintaining market integrity. SEBI has also established a robust
enforcement mechanism, including the power to conduct investigations, to impose penalties, and

to initiate criminal proceedings against market offenders.

b. Post-Independence Developments and the Securities Contracts (Regulation) Act,
1956

The historical evolution of securities laws in India has been shaped by various socio-economic
and political factors, with post-independence developments playing a crucial role in laying the
foundation for the modern legal framework for investor protection.'!’” After gaining independence
in 1947, India embarked on a journey of economic development and nation-building, which
necessitated the establishment of a robust and well-regulated securities market. The enactment of
the “Securities Contracts (Regulation) Act, 1956 (SCRA)”” marked a significant milestone in this
journey, paving the way for the development of a comprehensive legal framework for investor

protection in India.'*® Prior to independence, the securities market in India was largely

116 'Investor Education' (Securities and Exchange Board of India)
<https://www.sebi.gov.in/sebiweb/investors/investors.jsp> accessed 30 March 2024.
"7Charu Jain, ‘A Journey of Investor Protection in India' (2017) 8(1) IILTEMAS 1.
118 Securities Contracts (Regulation) Act, 1956.
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unregulated and characterized by speculative activities and market manipulations. “The first
attempt to regulate the securities market in India was made through the enactment of the Bombay
Securities Contracts Control Act, 1925, which was later replaced by the Bombay Securities
Contracts Control Act, 1946.”1° However, these Acts were limited in their scope and application,

and did not provide a comprehensive framework for investor protection.

After independence, the Government of India recognized the need for a more robust and
comprehensive legal framework to regulate the securities market and protect the interests of
investors. This led to the enactment of “the Securities Contracts (Regulation) Act, 1956, which
laid the foundation for the modern legal framework for investor protection in India.”*?° The
SCRA was enacted with the objective of preventing undesirable transactions in securities and
regulating the securities market in India. The Act provides for the registration and regulation of
stock exchanges, the listing of securities, and the prohibition of certain contracts in securities.?!

“One of the key features of the SCRA is the requirement for stock exchanges to be recognized by
the Central Government. Under Section 3 of the SCRA, no stock exchange can operate without
being recognized by the Central Government.”*? The recognition of stock exchanges is subject
to certain conditions, including the requirement to maintain a fair and transparent market, protect
the interests of investors, and prevent market manipulations. The SCRA also provides for the
listing of securities on recognized stock exchanges. Under Section 21 of the SCRA, “no securities
can be listed on a recognized stock exchange unless they comply with the listing requirements
specified by the stock exchange.”*?® The listing requirements are designed to ensure that the
securities traded on the stock exchange are of high quality and that the issuers of these securities

provide adequate disclosures to investors.

Another significant provision of the SCRA is the prohibition of certain contracts in securities.
“Under Section 16 of the SCRA, contracts for the sale or purchase of securities that are not
permitted by the rules and regulations of the stock exchange are void.'?* This provision is
intended to prevent speculative and manipulative activities in the securities market and protect
the interests of investors.” The SCRA also empowers the Central Government to regulate the
securities market and protect the interests of investors. “Under Section 30 of the SCRA, the

119 Bombay Securities Contracts Control Act, 1925; Bombay Securities Contracts Control Act, 1946
120 Securities Contracts (Regulation) Act, 1956.
121 «gecurities Contracts (Regulation) Act, 1956, ss 3, 21, 16.”
122 «ggcurities Contracts (Regulation) Act, 1956, s 3.”
123 «“Gecurities Contracts (Regulation) Act, 1956, s 21.”
124 «Gecurities Contracts (Regulation) Act, 1956, s 16.”
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Central Government has the power to make rules for carrying out the purposes of the Act. These
rules may provide for the manner in which securities are to be dealt with on stock exchanges, the
maintenance of records by stock exchanges, and the inspection of these records by the

authorities.”

The enactment of the SCRA marked a significant step towards the development of a
comprehensive legal framework for investor protection in India. However, the SCRA was not
without its limitations. One of the main limitations of the SCRA was that it did not provide for
the establishment of a dedicated regulatory authority for the securities market. This gap was filled
by the establishment of the “Securities and Exchange Board of India (SEBI)” in 1988, which was
given statutory powers under “The SEBI Act, 1992”. Under the “SEBI (Issue of Capital and
Disclosure Requirements) Regulations”, 2018, companies issuing securities are required to
disclose various information in their offer documents, including financial statements, risk factors,
and management's discussion and analysis. These disclosures are intended to provide investors

with the information they need to make informed investment decisions.

SEBI has also introduced measures to prevent market manipulations and insider trading. Under
the “SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating to Securities Market)
Regulations, 2003,” various fraudulent and unfair trade practices, such as price manipulation and
false or misleading statements, are prohibited. The “SEBI (Prohibition of Insider Trading)
Regulations, 2015 prohibit insider trading and require companies to maintain a code of conduct
to regulate, monitor, and report trading by insiders. In addition to these measures, SEBI has also
established various mechanisms for the redressal of investor grievances. The SEBI (Ombudsman)
Regulations, 2003 provide for the appointment of an Ombudsman to resolve complaints of
investors against listed companies and market intermediaries. The SEBI (Investor Protection and
Education Fund) Regulations, 2009 provide for the establishment of an Investor Protection and

Education Fund to protect the interests of investors and promote investor education.

The historical evolution of securities laws in India, particularly the post-independence
developments and the enactment of the SCRA, has played a crucial role in the development of a
comprehensive legal framework for investor protection in India. The SCRA laid the foundation
for the regulation of the securities market and the protection of investor interests, while the
establishment of SEBI and the introduction of various measures by SEBI have further
strengthened this framework. However, the legal framework for investor protection in India is
not without its challenges. One of the main challenges is the need to balance the interests of
investors with the need to promote the growth and development of the securities market.
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c. Liberalization, Privatization, and Globalization (LPG) Reforms of the 1990s

The 1990s marked a significant turning point in the historical evolution of securities laws in India,
as the country embarked on a series of Liberalization, Privatization, and Globalization (LPG)
reforms that transformed the economic and financial landscape.'? These reforms had a profound
impact on the development of the capital and private equity markets in India and necessitated a
comprehensive overhaul of the legal framework for investor protection. The LPG reforms were
driven by a combination of internal and external factors, including the balance of payments crisis,
the need to attract foreign investment, and the growing recognition of the importance of a well-
functioning financial system for economic growth and development.*?® One of the key aspects of
the LPG reforms was the liberalization of the financial sector, which involved the removal of

various controls and restrictions on the operation of financial markets and institutions.

The liberalization of the financial sector also involved the opening up of the Indian economy to
foreign investment, which was seen as crucial for attracting the capital needed for economic
growth and development. “The Foreign Exchange Management Act, 1999 (FEMA) was enacted
to facilitate external trade and payments and to promote the orderly development and
maintenance of the foreign exchange market in India.” FEMA replaced the earlier Foreign
Exchange Regulation Act, 1973 (FERA), which had imposed strict controls on foreign exchange
transactions and was seen as a barrier to foreign investment. The LPG reforms also involved the
privatization of various state-owned enterprises, which was seen as necessary for improving their
efficiency and competitiveness. The Disinvestment Commission was set up in 1996 to advise the

government on the modalities of disinvestment and to oversee the privatization process.

The globalization aspect of the LPG reforms involved the integration of the Indian economy with
the global economy, through the removal of barriers to trade and investment and the adoption of
international best practices and standards. This had a significant impact on the development of
the securities market in India, as it led to the increased participation of foreign investors and the
adoption of global best practices in areas such as corporate governance and disclosure standards.
The LPG reforms necessitated a comprehensive overhaul of the legal framework for investor
protection in India, to ensure that it was in line with international best practices and standards.

One of the key developments in this regard was the enactment of the Depositories Act, 1996,

125 Sumit K. Majumdar, 'India's Liberalization Experience: Hostage to WTO?' (2008) 42(10) Journal of World Trade
1219.
126 Montek S. Ahluwalia, 'Economic Reforms in India since 1991: Has Gradualism Worked?' (2002) 16(3) Journal
of Economic Perspectives 67.
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which provided for the establishment of depositories and the dematerialization of securities.*?’

The dematerialization of securities was seen as crucial for improving the efficiency and
transparency of the securities market and for reducing the risks associated with physical
securities. Another significant development was the enactment of the “Companies Act, 2013”,
which replaced the earlier Companies Act, 1956. The “Companies Act, 2013 introduced various
measures to improve corporate governance and protect the interests of investors, such as the
requirement for independent directors, the strengthening of the role of auditors, and the increased

disclosure requirements for related party transactions.?®

The LPG reforms also led to the development of a more robust regulatory framework for the
private equity market in India. The “SEBI (Alternative Investment Funds) Regulations, 2012”
were introduced to regulate the activities of alternative investment funds, including private equity
funds, venture capital funds, and hedge funds.'?® These regulations provided for the registration
and regulation of alternative investment funds and laid down various requirements related to their

investment strategies, disclosure standards, and investor protection measures.

The legal framework for investor protection in India was further strengthened by the
establishment of various mechanisms for the redressal of investor grievances. The SEBI
(Ombudsman) Regulations, 2003 provided for the appointment of an Ombudsman to resolve
complaints of investors against listed companies and market intermediaries. The SEBI (Investor
Protection and Education Fund) Regulations, 2009 provided for the establishment of an Investor
Protection and Education Fund to protect the interests of investors and promote investor
education. The LPG reforms also led to the increased integration of the Indian securities market
with the global financial system, which brought with it new challenges and opportunities for
investor protection. One of the key challenges was the need to ensure that the legal framework
for investor protection in India was in line with international best practices and standards, to

attract foreign investment and maintain the competitiveness of the Indian securities market.

To address this challenge, “India became a signatory to various international agreements and
conventions related to investor protection, such as the International Organization of Securities
Commissions (IOSCO) Multilateral Memorandum of Understanding (MMoU)” and the Financial
Action Task Force (FATF) Standards. These agreements and conventions provided a framework

for international cooperation and information sharing among securities regulators and helped to

127 Depositories Act, 1996.
128 Companies Act, 2013.
125 Securities and Exchange Board of India (Alternative Investment Funds) Regulations, 2012.
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strengthen the global framework for investor protection. In addition to these developments, the
LPG reforms also led to the increased use of technology in the securities market, which had a
significant impact on investor protection. The introduction of electronic trading systems and the
dematerialization of securities improved the efficiency and transparency of the securities market
and reduced the risks associated with physical securities. However, it also brought with it new

challenges related to cyber security and the protection of investor data.

To address these challenges, SEBI introduced various measures to strengthen the cyber security
framework for the securities market, such as the “Cyber Security and Cyber Resilience
Framework for Stock Exchanges, Clearing Corporations and Depositories.” This framework
provided for the establishment of a robust cyber security framework for market infrastructure
institutions and laid down various requirements related to the protection of investor data and the
prevention of cyber-attacks.

V. REGULATORY BODIES AND AUTHORITIES
A. “SECURITIES AND EXCHANGE BOARD OF INDIA (SEBI)”

a. Establishment and Mandate

The establishment of the “Securities and Exchange Board of India (SEBI)” in 1992 marked a
significant milestone in the evolution of securities laws and investor protection in India. SEBI
was constituted as a statutory body under the “Securities and Exchange Board of India Act, 1992
(SEBI Act)”, with the primary mandate of protecting the interests of investors in securities and
promoting the development and regulation of the securities market. The creation of SEBI was a
response to the growing need for a specialized and independent regulator to oversee the rapidly
expanding Indian securities market and to address the challenges posed by increasing market
complexity and globalization. Prior to the establishment of SEBI, the regulation of the securities
market in India was fragmented and primarily governed by the “Capital Issues (Control) Act,
1947, and the Companies Act, 1956. These laws were administered by the Controller of Capital
Issues (CCIl) and the Registrar of Companies (ROC), respectively.” However, with the
liberalization of the Indian economy in the early 1990s and the consequent growth of the
securities market, it became evident that a more comprehensive and robust regulatory framework

was needed to ensure market integrity, transparency, and investor protection.

“The SEBI Act, 19927, which came into force on January 30, 1992, established SEBI as a
statutory body with a wide range of powers and functions. “The preamble of the Act clearly states

the objectives of SEBI, which include protecting the interests of investors in securities, promoting
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the development of the securities market, and regulating the securities market to ensure its orderly
functioning.”**° These objectives reflect the recognition of the crucial role that a well-regulated
securities market plays in fostering economic growth, mobilizing savings, and allocating
resources efficiently. One of the key functions of SEBI is to register and regulate various
intermediaries operating in the securities market, such as ‘“stock brokers, sub-brokers, share
transfer agents, bankers to an issue, trustees of trust deeds, registrars to an issue, merchant
bankers, underwriters, portfolio managers, investment advisers, and such other intermediaries
who may be associated with the securities market.”*3! By subjecting these intermediaries to a
rigorous registration process and ongoing supervision, SEBI aims to ensure that they adhere to

high standards of professional conduct and protect the interests of investors.

Another important function of SEBI is to regulate the issuance of securities by companies and to
ensure that the issuance process is transparent, fair, and efficient. SEBI has the power to regulate
the issuance of prospectus, the allotment of securities, and the listing of securities on stock
exchanges.'®? SEBI has introduced various regulations and guidelines, such as the “SEBI (Issue
of Capital and Disclosure Requirements) Regulations”, 2018, to ensure that companies disclose
all material information to investors in a timely and accurate manner and to prevent fraudulent or
misleading practices in the issuance of securities. SEBI also plays a crucial role in preventing and
punishing market abuses, such as insider trading, market manipulation, and fraudulent or unfair
trade practices. The SEBI Act empowers SEBI to investigate and take action against persons who
engage in such practices, including the power to impose monetary penalties, suspend or cancel
the registration of intermediaries, and initiate criminal proceedings. SEBI has introduced various
regulations, such as the “SEBI (Prohibition of Insider Trading) Regulations, 2015, and the
“SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating to Securities Market)
Regulations, 2003,” to curb market abuses and maintain market integrity.

The mandate of SEBI extends beyond the regulation of the securities market to the development
and promotion of the market as well. SEBI is tasked with promoting and regulating self-
regulatory organizations (SROs), such as stock exchanges and clearing corporations, to ensure
their orderly functioning and to protect the interests of investors.'*® SEBI also has the power to
conduct research and publish information relating to the securities market, which helps in creating

awareness among investors and facilitating informed decision-making. In addition to its

130 «“The Securities and Exchange Board of India Act 1992, preamble.”
131 The Securities and Exchange Board of India Act 1992, s 12.
132 The Securities and Exchange Board of India Act 1992, s 11A.
133 «“The Securities and Exchange Board of India Act 1992, s 11(2)(b).”
Page | 60


http://www.ijlra.com/

www.ijlra.com

ISSN: 2582-64
Volume2 Issue 7| March 2024 SSN: 2582-6433
regulatory and developmental functions, These initiatives have been instrumental in empowering

investors and fostering a culture of investor protection in India.

Over the years, SEBI has taken several measures to strengthen the regulatory framework for the
securities market and to align it with international best practices. SEBI has introduced various
regulations and guidelines, such as “the SEBI (Substantial Acquisition of Shares and Takeovers)
Regulations, 2011, the SEBI (Listing Obligations and Disclosure Requirements) Regulations,
2015,” and the “SEBI (Alternative Investment Funds) Regulations, 2012, to address specific
aspects of the securities market and to enhance investor protection.

The effectiveness of SEBI in discharging its mandate has been recognized by both domestic and
international stakeholders. The Supreme Court of India, in various judgments, has upheld the
powers and functions of SEBI and has emphasized the importance of a strong and independent
regulator for the securities market. For instance, in the case of Sahara India Real Estate
Corporation Ltd. v. SEBI (2013), the Supreme Court affirmed the powers of SEBI to regulate any
scheme that raises funds from the public, irrespective of whether it is a collective investment
scheme or not. Similarly, in the case of SEBI v. Kishore R. Ajmera (2016), the Supreme Court
upheld the powers of SEBI to impose monetary penalties and to initiate criminal proceedings
against persons who violate securities laws. At the international level, SEBI has been recognized
as a credible and effective regulator by various multilateral organizations, such as the
International Organization of Securities Commissions (IOSCO) and the Financial Stability Board
(FSB).

b. Powers and Functions

The “Securities and Exchange Board of India (SEBI)” is the apex regulatory body for the
securities market in India, established under “The SEBI Act, 1992”. SEBI plays a crucial role in
“protecting the interests of investors, promoting the development of the securities market, and
ensuring the orderly functioning of the market.” The powers and functions of SEBI are wide-
ranging and encompass various aspects of the securities market, including the “regulation of
market intermediaries, the issuance of securities, and the prevention of fraudulent and unfair trade
practices.” One of the primary functions of SEBI is the registration and regulation of market

intermediaries, such as stock brokers, sub-brokers, share transfer agents, and merchant bankers.

Another important function of SEBI is the regulation of the issuance of securities by companies.
Under the “SEBI (Issue of Capital and Disclosure Requirements) Regulations”, 2018, SEBI has

laid down detailed guidelines for the issuance of securities by companies, including the eligibility
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criteria for issuers, the contents of the offer document, and the process for the allotment of
securities.'3* SEBI also has the power to grant exemptions from these regulations in certain cases,
such as in the case of private placements or rights issues. SEBI also plays a key role in the
prevention of fraudulent and unfair trade practices in the securities market. Under the “SEBI
(Prohibition of Fraudulent and Unfair Trade Practices relating to Securities Market) Regulations,
2003,” SEBI has the power to investigate and take action against any person who engages in
fraudulent or unfair trade practices, such as price manipulation or the dissemination of false or
misleading information. SEBI also has the power to impose penalties on persons who violate
these regulations, ranging from monetary penalties to the suspension or cancellation of

registration.

In addition to these regulatory functions, SEBI also has the power to conduct inspections and
investigations into the affairs of market intermediaries and listed companies. Under Section 11C
of “The SEBI Act, 1992”7, SEBI has the power to appoint one or more persons as inspecting
officers to undertake an inspection of the books of accounts and other documents of any market
intermediary or listed company.!*® SEBI also has the power to conduct investigations into any
alleged violations of the securities laws and to take appropriate action based on the findings of
the investigation. Another important function of SEBI is the protection of the interests of
investors in the securities market. SEBI has established various mechanisms for the redressal of
investor grievances, such as the SEBI Complaints Redress System (SCORES) and the SEBI
(Ombudsman) Regulations, 2003.1% SCORES is an online platform for the registration and
tracking of investor complaints, while the Ombudsman Regulations provide for the appointment
of an Ombudsman to resolve complaints of investors against listed companies and market
intermediaries. SEBI also has the power to issue directions to market intermediaries and listed
companies in the interest of investors or the securities market. Under Section 11B of “The SEBI
Act, 19927, SEBI has the power to issue directions to any person associated with the securities
market, including market intermediaries and listed companies, in the interest of investors or the
orderly development of the securities market.®*” These directions may relate to various matters,
such as the disclosure of information, the maintenance of records, or the prohibition of certain

activities.

In addition to these powers and functions, SEBI also plays a key role in the development of the

134 Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2018.
135 Securities and Exchange Board of India Act, 1992, s 11C.
136 Securities and Exchange Board of India (Ombudsman) Regulations, 2003.
137 Securities and Exchange Board of India Act, 1992, s 11B.
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securities market in India. SEBI has taken various initiatives to promote the growth of the market,
such as the establishment of the National Stock Exchange (NSE) and the introduction of new
products and services, such as derivatives and mutual funds. SEBI also works closely with other
regulatory bodies, such as the “Reserve Bank of India (RBI)” and the Ministry of Finance, to
ensure the smooth functioning of the financial system. One of the key challenges faced by SEBI
in the exercise of its powers and functions is the need to balance the interests of investors with
the need to promote the development of the securities market. While the protection of investor
interests is a key priority for SEBI, it also needs to ensure that its regulatory actions do not stifle
innovation or hinder the growth of the market. To address this challenge, SEBI has adopted a
risk-based approach to regulation, which involves the identification and assessment of risks in

the market and the development of appropriate regulatory responses.

Another challenge faced by SEBI is the need to keep pace with the rapid changes in technology
and the increasing complexity of financial products and services. The rise of algorithmic trading
and the increasing use of big data and artificial intelligence in the securities market have created
new challenges for SEBI in terms of market surveillance and the prevention of market abuse. To
address these challenges, SEBI has been investing in the development of new technologies and
the upgrading of its market surveillance systems. SEBI also faces challenges in terms of the
enforcement of its regulations and the implementation of its orders and directions. The securities
market in India is characterized by a large number of small investors and a relatively weak
enforcement mechanism, which can make it difficult for SEBI to effectively enforce its
regulations and protect the interests of investors. To address this challenge, SEBI has been
working to strengthen its enforcement capabilities, including through the establishment of a
specialized enforcement department and the use of technology for the detection and investigation
of market abuse.

Despite these challenges, SEBI has played a crucial role in the development of the securities
market in India and the protection of investor interests. The powers and functions of SEBI have
evolved over time to keep pace with the changing needs of the market and the increasing
complexity of financial products and services. “The SEBI Act, 1992”, which established SEBI as
the apex regulatory body for the securities market, has been amended several times to strengthen
the powers and functions of SEBI and to address new challenges in the market. One of the key
amendments to the SEBI Act was the SEBI (Amendment) Act, 2002, which granted SEBI the
power to impose monetary penalties on market intermediaries and listed companies for violations

of the securities laws. This amendment also granted SEBI the power to conduct search and seizure
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operations and to attach the assets of persons who violate the securities laws. Another important
amendment was the SEBI (Amendment) Act, 2014, which granted SEBI the power to regulate
collective investment schemes and to take action against unauthorized collective investment
schemes. This amendment also granted SEBI the power to conduct investigations into any alleged
violations of the securities laws and to take appropriate action based on the findings of the
investigation. As the securities market continues to evolve and new challenges emerge, SEBI will
need to continue to adapt and strengthen its powers and functions to ensure the integrity and

stability of the market.
c. Enforcement Actions and Investor Grievance Redressal

The “Securities and Exchange Board of India (SEBI)”, as the primary regulator of the securities
market in India, is vested with wide-ranging powers to enforce securities laws and regulations
and to protect the interests of investors. SEBI's enforcement actions and investor grievance
redressal mechanisms play a crucial role in maintaining market integrity, deterring market
misconduct, and providing effective remedies to aggrieved investors.!3® The effectiveness of
SEBI's enforcement and redressal framework is a key determinant of investor confidence in the
Indian securities market and is essential for fostering a culture of compliance and accountability
among market participants. SEBI's enforcement powers are derived from the “Securities and
Exchange Board of India Act, 1992 (SEBI Act)” and the various regulations made thereunder.
The SEBI Act empowers SEBI to investigate and take action against persons who violate
securities laws or engage in fraudulent or unfair trade practices.*® SEBI can initiate investigations
based on its own surveillance and intelligence, or upon receipt of complaints from investors or
other market participants. SEBI's investigation powers include “the power to summon and
enforce the attendance of persons, to examine them under oath, to compel the production of

documents and records, and to conduct search and seizure operations.”4°

Once an investigation is completed, SEBI can take various enforcement actions depending on the
nature and severity of the violation. These actions include issuing warnings or reprimands,
imposing monetary penalties, suspending or canceling the registration of intermediaries, and
initiating criminal proceedings. SEBI can also issue directions to market participants to take
corrective measures or to refrain from certain activities. In cases involving listed companies,

SEBI can direct the stock exchanges to suspend trading in the securities of the company or to

138 Shreya Prakash, 'SEBI's Enforcement Actions: A Review' (2021) 5 National Law School of India Review 1
<https://www.nlsir.com/archives/volume-5/issue-1/sebis-enforcement-actions-a-review/> accessed 30 March 2024.
139 The Securities and Exchange Board of India Act 1992, s 11(2)(i).
140 The Securities and Exchange Board of India Act 1992, s 11C.
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impose other restrictions on the company's access to the securities market. One of the most
significant enforcement powers of SEBI is the power to impose monetary penalties for violations
of securities laws. The SEBI Act provides for a wide range of penalties, depending on the nature
and gravity of the violation. For instance, for insider trading violations, SEBI can impose a
penalty of up to Rs. 25 crores or three times the amount of profits made or losses avoided,
whichever is higher. Similarly, for fraudulent or unfair trade practices, SEBI can impose a penalty
of up to Rs. 25 crores or three times the amount of profits made or losses avoided, whichever is

higher.

SEBI's enforcement actions have been instrumental in curbing market misconduct and in sending
a strong message to market participants about the consequences of violating securities laws. Over
the years, SEBI has taken several high-profile enforcement actions against individuals and
entities involved in insider trading, market manipulation, and other fraudulent activities. For
instance, in the case of SEBI v. Sahara India Real Estate Corporation Ltd. (2011), SEBI directed
two Sahara group companies to refund over Rs. 24,000 crores raised from investors through
optionally fully convertible debentures (OFCDs), along with interest, for violating securities
laws. ! Similarly, in the case of SEBI v. Satyam Computer Services Ltd. (2009), SEBI imposed
a penalty of Rs. 1,849 crores on the company and its directors for falsifying financial statements
and misleading investors.**? Apart from its enforcement actions, SEBI also plays a vital role in
redressing investor grievances and providing effective remedies to aggrieved investors. SEBI has
established various mechanisms for investors to seek redressal of their grievances against listed
companies, intermediaries, and other market participants. These mechanisms include the “SEBI
Complaints Redress System (SCORES), the SEBI Investor Protection and Education Fund
(IPEF), and the SEBI Investor Helpline.”

SCORES is an online platform that enables investors to lodge complaints against listed
companies and intermediaries and to track the status of their complaints. SCORES has been
integrated with the complaint redressal systems of the stock exchanges and other market
infrastructure institutions, which enables SEBI to monitor the redressal of complaints in a timely
and effective manner. SCORES also provides for an escalation mechanism, whereby unresolved
complaints are automatically escalated to higher levels of authority within SEBI for appropriate
action. The IPEF is a fund established by SEBI to provide monetary relief to aggrieved investors

who have suffered losses due to the failure of a registered intermediary or a listed company to

141 SEBI v Sahara India Real Estate Corporation Ltd (2011) 4 CompLJ 149 (SAT).
142 SEBI v Satyam Computer Services Ltd (2009) 3 CompLJ 1 (SAT).
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return their securities or funds. The IPEF is funded through contributions from SEBI, the stock
exchanges, and other market participants, and is administered by a committee appointed by SEBI.
Aggrieved investors can submit claims to the IPEF, which are then evaluated by the committee
based on certain eligibility criteria. If a claim is found to be eligible, the committee can

recommend the payment of compensation to the investor from the IPEF.

The SEBI Investor Helpline is a toll-free telephone service that provides investors with
information and guidance on various aspects of the securities market, including the rights and
responsibilities of investors, the process for lodging complaints, and the remedies available under
securities laws. The helpline is staffed by trained professionals who can provide investors with
accurate and timely information and can assist them in navigating the grievance redressal process.
In addition to these mechanisms, SEBI has also been proactive in promoting investor education
and awareness, which is crucial for empowering investors to make informed decisions and to
protect their interests. SEBI has launched various initiatives, such as the SEBI Investor
Awareness Campaign, the SEBI Investor Education Program, and the SEBI Investor Website, to
educate investors about the risks and rewards of investing in the securities market, the rights and
responsibilities of investors, and the avenues available for redressal of grievances.

Despite these efforts, there are still challenges and gaps in SEBI's enforcement and redressal
framework that need to be addressed. One of the key challenges is the delay in the investigation
and adjudication of cases, which can erode investor confidence and undermine the deterrent effect
of enforcement actions. To address this challenge, SEBI has taken various measures, such as the
establishment of special courts for the speedy trial of offenses under securities laws and the
implementation of a settlement mechanism for minor offenses. Another challenge is the limited
resources and capacity of SEBI to effectively monitor and enforce securities laws in a rapidly
expanding and complex market. To address this challenge, SEBI has been investing in technology
and human resources to strengthen its surveillance and investigation capabilities. SEBI has also
been collaborating with other regulators and law enforcement agencies, both domestically and

internationally, to share information and coordinate enforcement actions.
B. MINISTRY OF CORPORATE AFFAIRS
a. Rolein Corporate Governance and Investor Protection

Corporate governance and investor protection are two intertwined concepts that play a crucial
role in the functioning of capital markets and the overall health of the economy. The “Securities

and Exchange Board of India (SEBI)”, as the primary regulator of the Indian securities market,
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has a significant responsibility in ensuring good corporate governance practices and safeguarding
the interests of investors.!*® SEBI's role in these areas has evolved over the years, with the
introduction of various regulations, guidelines, and initiatives aimed at promoting transparency,
accountability, and fairness in the corporate sector. Corporate governance refers to the system of
rules, practices, and processes by which a company is directed and controlled. It encompasses the
mechanisms through which companies and their managers are held accountable to stakeholders,
including shareholders, employees, creditors, and the society at large.'** Good corporate
governance is essential for building investor confidence, attracting capital, and ensuring the long-
term sustainability of companies. In India, the importance of corporate governance was
underscored by the Satyam scandal in 2009, which exposed the vulnerabilities of the Indian

corporate sector and highlighted the need for stronger governance norms.#®

SEBI has been at the forefront of efforts to strengthen corporate governance in India. One of the
key initiatives in this regard was the introduction of Clause 49 of the Listing Agreement in 2000,
which prescribed mandatory corporate governance requirements for listed companies. These
requirements included the composition of the board of directors, the role and responsibilities of
independent directors, the constitution of audit committees, and the disclosure of related party
transactions. Clause 49 was subsequently revised in 2004 and 2014 to align with evolving best
practices and to address the gaps identified in its implementation. In 2015, SEBI further
strengthened the corporate governance framework by replacing Clause 49 with the “SEBI
(Listing Obligations and Disclosure Requirements) Regulations, 2015 (LODR Regulations).”46
The LODR Regulations provide a comprehensive framework for the corporate governance of
listed entities, covering various aspects such as board composition, board committees, related
party transactions, disclosure of material events, and shareholder rights. The regulations also
introduce new provisions related to the appointment and remuneration of directors, the evaluation

of board performance, and the role of the nomination and remuneration committee.

One of the key features of the LODR Regulations is the emphasis on the independence and
effectiveness of the board of directors. The regulations mandate that at least one-third of the board
should comprise independent directors, who are required to meet stringent eligibility criteria and

143 Sumit Agrawal and Robin Joseph, 'Securities Law in India: Towards a Unified Regulatory Framework' (2020) 5

NLUD Student Law Journal 1 <https://nludelhi.ac.in/up-content/uploads/2020/06/NLUD-Student-Law-Journal-

Volume-5.pdf> accessed 30 March 2024

144 Cadbury Committee, 'Report of the Committee on the Financial Aspects of Corporate Governance' (1992)

<https://ecgi.global/sites/default/files//codes/documents/cadbury.pdf> accessed 30 March 2024.

145 T Thomas and Pradnya Saravade, 'The Satyam Scandal and India's Corporate Governance Regime' (2010) 22

National Law School of India Review 16 <http://www.jstor.org/stable/44283708> accessed 30 March 2024.

146 «Securities and Exchange Board of India (Listing Obligations and Disclosure Requirements) Regulations 2015.”
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are subject to a maximum tenure of two consecutive terms. Independent directors are expected to
bring an objective and unbiased perspective to the board and to act as a check on the management.
The regulations also require the board to conduct an annual evaluation of its own performance
and that of its committees and individual directors, to ensure their effectiveness and
accountability. Another important aspect of corporate governance that SEBI has focused on is
the disclosure and transparency of financial and non-financial information. The LODR
Regulations require listed entities to make timely and accurate disclosures of various material
events and information, such as financial results, board decisions, related party transactions, and
shareholding patterns. These disclosures are critical for investors to make informed decisions and
to hold the management accountable for their actions. SEBI has also introduced a new
requirement for the top 1000 listed entities to prepare a Business Responsibility Report (BRR),
which discloses their performance on environmental, social, and governance (ESG) parameters.
This initiative is aimed at promoting sustainable and responsible business practices and enabling

investors to assess the long-term value creation potential of companies.

In addition to the LODR Regulations, SEBI has also introduced other measures to enhance
corporate governance and investor protection. For instance, SEBI has prescribed a code of
conduct for the prevention of insider trading, which prohibits insiders from trading on the basis
of unpublished price-sensitive information (UPSI) and requires them to disclose their trades to
the company and the stock exchanges. SEBI has also issued guidelines on the fair disclosure of
UPSI, which require companies to have a policy for determining what constitutes UPSI and to
ensure its uniform and universal dissemination. SEBI has also taken steps to strengthen the rights
and remedies available to investors in case of any violations or misconduct by companies or
intermediaries. “The SEBI Act, 1992”, empowers SEBI to take various enforcement actions, such
as issuing directions, imposing penalties, and initiating criminal proceedings, against any person
who contravenes the provisions of the Act or the rules and regulations made thereunder. SEBI
has also established a specialized enforcement department, which is responsible for investigating

and prosecuting cases of securities fraud, insider trading, and other market misconduct.

Moreover, SEBI has established various mechanisms for investor grievance redressal, such as the
SEBI Complaints Redress System (SCORES) and the Investor Protection and Education Fund
(IPEF). SCORES is an online platform that enables investors to lodge complaints against listed
companies and intermediaries and to track the status of their complaints. The IPEF is a fund that
is used to compensate investors who have suffered losses due to the failure of a registered

intermediary to return their securities or funds. These mechanisms provide a safety net for
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investors and help in building their confidence in the securities market. Apart from its regulatory
and enforcement functions, SEBI also plays an important role in promoting investor education
and awareness. SEBI has launched various initiatives, such as the Investor Awareness Programs
(1APs), the SEBI Investor Website, and the SEBI toll-free helpline, to educate investors about
their rights and responsibilities, the risks and rewards of investing in the securities market, and
the grievance redressal mechanisms available to them. These initiatives are critical for

empowering investors to make informed decisions and to protect their interests.

Despite these efforts, there are still challenges and gaps in the corporate governance and investor
protection framework in India. One of the key challenges is the lack of enforcement of the existing
regulations and the slow pace of the judicial system in dealing with securities market offenses.
There have been instances of companies and intermediaries flouting the regulations with
impunity, which undermines investor confidence and the integrity of the market. To address this
challenge, SEBI needs to strengthen its enforcement capacity and work closely with other
regulators and law enforcement agencies to ensure swift and effective action against the
offenders. Another challenge is the limited participation of retail investors in the securities
market, which is partly due to the lack of financial literacy and the perception of the market as
being risky and complex. To overcome this challenge, SEBI needs to intensify its investor
education efforts and collaborate with other stakeholders, such as schools, colleges, and media,
to reach out to a wider audience. SEBI also needs to simplify the market infrastructure and the

regulatory framework to make it more accessible and user-friendly for retail investors.
b. Administration of the Companies Act and Related Rules

The “Companies Act, 2013” (the Act) and its associated rules form the backbone of India's
corporate governance framework, playing a crucial role in safeguarding the interests of investors
in the capital and private equity markets.**” The administration of the Act and its related rules is
a complex and multi-faceted process that involves various regulatory bodies, such as the Ministry
of Corporate Affairs (MCA), the Registrar of Companies (ROC), and the National Company Law
Tribunal (NCLT). The effective implementation and enforcement of these laws and regulations
are essential for maintaining the integrity and stability of the financial markets and protecting the
rights of investors. The MCA is the primary regulatory body responsible for the administration
of the Companies Act and its related rules. The MCA is headed by the Union Minister of

Corporate Affairs and is assisted by a team of officials, including the Secretary, the Joint

147 Karan Singh Chandhiok, 'India: Companies Act 2013: An Overview' (Mondag, 11 November 2013)
<https://www.mondag.com/india/shareholders/270448/companies-act-2013-an-overview> accessed 30 March 2024.
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Secretaries, and the Registrar of Companies.*® The MCA is responsible for the formulation of

policies and regulations related to corporate governance, the supervision and monitoring of

companies, and the enforcement of the provisions of the Act and its associated rules.

One of the key functions of the MCA is the registration of companies and the maintenance of a
registry of companies. Under the Companies (Registration Offices and Fees) Rules, 2014, the
MCA has established a network of ROCs across the country, each responsible for a specific
geographical jurisdiction. “The ROCs are responsible for the incorporation of companies, the
registration of charges, the filing of annual returns and financial statements, and the issuance of
certificates and licenses to companies.” The MCA also plays a crucial role in the enforcement of
the provisions of the Act and its related rules. Under Section 206 of the Act, the MCA has the
power to call for information, inspect books, and conduct inquiries into the affairs of a
company.'*® The MCA can also appoint inspectors to investigate the affairs of a company and
report on any irregularities or violations of the Act or its associated rules. In case of any violations,
the MCA can initiate prosecution proceedings against the offenders and impose penalties and

fines as per the provisions of the Act.

Another important aspect of the administration of the Companies Act is the role played by the
NCLT. The NCLT is a quasi-judicial body established under the Act to adjudicate on matters
related to companies, such as mergers and acquisitions, insolvency and bankruptcy, and the
oppression and mismanagement of minority shareholders.™® The NCLT has the power to pass
orders and directions to companies and their directors, and its orders are binding on all parties
involved. The Act and its related rules also provide for various mechanisms for the protection of
investor interests, such as the appointment of independent directors, the establishment of audit

committees, and the disclosure of related party transactions.

The Act also mandates the establishment of audit committees in certain classes of companies,
including listed companies and public companies with paid-up capital above a certain threshold.
The audit committee is responsible for overseeing the financial reporting process, the
appointment and performance of auditors, and the internal control systems of the company.t®
The audit committee also plays a key role in ensuring the accuracy and reliability of financial

statements and in preventing financial frauds and irregularities. Another important provision of

148 Ministry of Corporate Affairs, Government of India, '‘About MCA'
<https://www.mca.gov.in/content/mca/global/en/about-us/aboutmca.html> accessed 30 March 2024.
149Companies Act, 2013, s 206.
150 Gauri Kashekar, 'National Company Law Tribunal: A New Era in Indian Corporate Law' (2019) 6(1) International
Journal of Legal Science and Innovation 61.
51Companies Act, 2013, s 177.
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the Act for investor protection is the requirement for companies to disclose related party
transactions. Under Section 188 of the Act, companies are required to obtain the approval of the
board of directors and the shareholders for certain types of related party transactions, such as the
sale or purchase of goods or services, the leasing of property, and the appointment of relatives to
office or place of profit.!>2 The disclosure of related party transactions helps to prevent the misuse
of company resources by promoters and directors and ensures that the interests of the company

and its shareholders are protected.

The administration of the Companies Act and its related rules also involves the imposition of
penalties and fines for violations and non-compliance. The Act provides for a range of penalties,
including monetary fines, imprisonment, and the disqualification of directors, depending on the
nature and severity of the offense. For example, under Section 447 of the Act, any person found
guilty of fraud involving an amount of at least 10 lakh rupees or 1% of the turnover of the
company, whichever is lower, can be punished with imprisonment for a term of up to 10 years

and a fine of up to three times the amount involved in the fraud.

The administration of the Companies Act and its related rules is a complex and ongoing process
that requires the cooperation and coordination of various regulatory bodies, such as the MCA,
ROCs, and NCLT. The effective implementation and enforcement of these laws and regulations
are essential for maintaining the integrity and stability of the financial markets and protecting the
interests of investors. However, there are several challenges and issues that need to be addressed
to ensure the effective administration of the Act and its related rules. One of the key challenges
is the lack of adequate resources and manpower with the regulatory bodies, which can lead to
delays in the processing of applications and the resolution of disputes. Another challenge is the
need for greater awareness and education among companies and investors about their rights and

obligations under the Act and its related rules.

To address these challenges, there is a need for greater investment in the infrastructure and
manpower of the regulatory bodies, as well as the use of technology to streamline processes and
improve efficiency. There is also a need for greater collaboration and coordination between the
various regulatory bodies to ensure the seamless implementation and enforcement of the Act and
its related rules. The administration of the Companies Act and its related rules is a critical aspect
of the legal framework for investor protection in the capital and private equity markets in India.

The effective implementation and enforcement of these laws and regulations are essential for

152 Companies Act, 2013, s 188.
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maintaining the integrity and stability of the financial markets and protecting the interests of
investors. While there are several challenges and issues that need to be addressed, the continued
efforts of the regulatory bodies and the cooperation of companies and investors can help to create

a robust and effective corporate governance framework in India.

c. Other Regulatory Authorities (Reserve Bank of India, Competition Commission of
India)

While the “Securities and Exchange Board of India (SEBI)” is the primary regulator of the Indian
securities market, there are other regulatory authorities that play a significant role in shaping the
legal framework for investor protection in capital and private equity markets. Two such key
authorities are the “Reserve Bank of India (RBI)” and the Competition Commission of India
(CCI). The RBI, as the central bank of India, is responsible for the regulation and supervision of
the banking and financial sector, while the CCI is tasked with promoting competition and
preventing anti-competitive practices across various sectors, including the financial sector.'® The
RBI's role in investor protection is primarily focused on the regulation of non-banking financial
companies (NBFCs) and the prevention of fraudulent or unsound practices in the financial sector.
NBFCs are financial institutions that provide various services similar to banks, such as lending,
investment, and asset management, but do not hold a banking license. Many NBFCs are active
participants in the capital and private equity markets, either as investors or as intermediaries, and

their activities can have a significant impact on investor protection.

The RBI regulates NBFCs under the Reserve Bank of India Act, 1934, and the various directions
and guidelines issued thereunder. The RBI has prescribed a comprehensive framework for the
registration, supervision, and regulation of NBFCs, which includes prudential norms, disclosure
requirements, and governance standards. For instance, the RBI has prescribed minimum capital
requirements, leverage ratios, and liquidity norms for NBFCs to ensure their financial soundness
and stability. The RBI has also issued guidelines on fair practices codes for NBFCs, which require
them to maintain transparency in their dealings with customers and to have a robust grievance
redressal mechanism. In addition to its regulatory functions, the RBI also plays a crucial role in
the enforcement of its directions and guidelines. The RBI has the power to conduct inspections
and investigations of NBFCs, to issue directions and impose penalties for non-compliance, and

to initiate criminal proceedings for serious offenses.'® The RBI has also established a dedicated

153 Shreya Prakash, 'Regulatory Overlaps in the Indian Financial Sector: Challenges and Way Forward' (2022) 17
NUJS Law Review 1 <http://nujslawreview.org/wp-content/uploads/2022/01/Shreya-Prakash-Regulatory-Overlaps-
in-the-Indian-Financial-Sector.pdf> accessed 30 March 2024.
154 Reserve Bank of India Act 1934, s 45L.
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department, the Department of Non-Banking Supervision (DNBS), to oversee the regulation and

supervision of NBFCs.

One of the key challenges in the regulation of NBFCs is the diversity and complexity of their
business models and the risks they pose to the financial system. To address this challenge, the
RBI has adopted a risk-based approach to supervision, which involves the assessment of the risk
profile of each NBFC and the allocation of supervisory resources accordingly. The RBI has also
been proactive in identifying and addressing emerging risks in the NBFC sector, such as the
liquidity crisis faced by some NBFCs in the aftermath of the IL&FS default in 2018.%>° The CClI,
on the other hand, plays a crucial role in promoting competition and preventing anti-competitive

practices in the capital and private equity markets.

In the context of capital and private equity markets, the CCl's role is particularly relevant in the
regulation of combinations. The Competition Act requires any acquisition of shares, voting rights,
or control in a company that meets certain thresholds to be notified to the CCI for its approval.*>®
The CCI assesses the impact of the combination on competition in the relevant market and may
approve, reject, or modify the combination based on its assessment. The CCl's approval process
is aimed at ensuring that combinations do not result in the creation of a dominant entity that can
abuse its market power and harm competition and consumer interests. The CCl's regulation of
combinations in the capital and private equity markets has been a subject of debate and
discussion, particularly in the context of private equity investments. Private equity investors often
acquire significant stakes in companies and may have the ability to influence their strategic
decisions and operations. The CCl's assessment of such investments has to balance the potential
benefits of private equity in terms of capital infusion and management expertise with the potential

risks of market concentration and abuse of dominance.

In recent years, the CCI has been proactive in its regulation of combinations in the capital and
private equity markets. For instance, in 2019, the CCI approved the acquisition of a majority stake
in Essel Propack Limited by Blackstone Group, a private equity firm, subject to certain
modifications to address competition concerns. The CCI has also been increasingly scrutinizing
combinations in the digital and e-commerce sectors, which have seen significant private equity
investments in recent years. Apart from its regulation of combinations, the CCI also plays a role

in the enforcement of the Competition Act against anti-competitive practices in the capital and

155 Manojit Saha, 'RBI Tightens Norms for NBFCs to Avert IL&FS-Type Crises' The Hindu Business Line (Mumbai,
23 October 2018) <https://www.thehindubusinessline.com/money-and-banking/rbi-tightens-norms-for-nbfcs-to-
avert-ilfs-type-crises/article25275967.ece> accessed 30 March 2024.
1% Competition Act 2002, s 5.
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private equity markets. The CCI has the power to initiate investigations and inquiries into alleged
anti-competitive practices, either on its own motion or on the basis of complaints received from
stakeholders. The CCI can impose penalties and issue cease and desist orders against entities
found to be in violation of the Act, as well as direct them to modify their agreements or practices

to bring them in compliance with the Act.

The CClI's enforcement actions in the capital and private equity markets have been relatively
limited compared to its regulation of combinations. However, there have been instances where
the CCI has intervened to address anti-competitive practices in these markets. For instance, in
2014, the CCl imposed a penalty on the National Stock Exchange (NSE) for abusing its dominant
position in the currency derivatives market by providing preferential access to certain brokers.
The regulation of capital and private equity markets by the RBI and the CCI is not without its
challenges and limitations. One of the key challenges is the coordination and cooperation between
these regulators and SEBI, which is the primary regulator of these markets. The regulatory
overlap and potential conflicts between these authorities can create uncertainty and compliance
burdens for market participants. To address this challenge, the regulators have been making
efforts to improve their coordination and information-sharing mechanisms, such as through the

signing of memoranda of understanding (MoUs) and the establishment of joint working groups.

Another challenge is the adequacy and effectiveness of the regulatory frameworks of the RBI and
the CCI in addressing the specific risks and concerns of the capital and private equity markets.
For instance, the RBI's regulation of NBFCs has been criticized for being too broad and not
tailored to the specific business models and risks of different types of NBFCs, such as those
engaged in private equity or venture capital. Similarly, the CClI's regulation of combinations has
been criticized for being too focused on the structure of the market rather than the conduct of the
parties, and for not adequately considering the potential benefits of private equity investments.
To address these challenges, there have been calls for greater specialization and expertise within
the RBI and the CCI in dealing with the capital and private equity markets. There have also been
suggestions for the creation of a specialized regulator for alternative investment funds (AIFs),
which include private equity and venture capital funds, to provide a more targeted and effective

regulatory framework for these entities.
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a. Key Provisions Related to Investor Protection

The “Companies Act, 2013”, is a comprehensive legislation that governs the incorporation,
management, and functioning of companies in India. The Act aims to promote good corporate
governance, enhance transparency and accountability, and protect the interests of investors,
particularly minority shareholders.™> The Act contains several key provisions that are specifically
designed to safeguard investor interests and ensure the proper functioning of companies. These
provisions cover various aspects such as related party transactions, board composition, auditor
independence, and shareholder rights. One of the most significant provisions of the “Companies
Act, 20137, related to investor protection is the regulation of related party transactions. Related
party transactions are transactions between a company and its directors, key managerial
personnel, or their relatives, as well as transactions with other entities in which these individuals
have a significant interest.'>® Such transactions can potentially be used to siphon off company
funds or to enter into deals that are not in the best interests of the company and its shareholders.
To prevent such abuses, the Act requires related party transactions to be approved by the board
of directors and, in certain cases, by the shareholders through a special resolution.**® The Act also
requires companies to disclose related party transactions in their annual reports and to maintain a

register of such transactions.

Another important provision of the Act is the requirement for companies to have a certain
proportion of independent directors on their boards. Independent directors are directors who do
not have any material or pecuniary relationship with the company, its promoters, or its
management, and are expected to act in the best interests of the company and its stakeholders.1®°
The Act requires listed companies and certain other specified companies to have at least one-third
of their board comprising independent directors.'®* This provision is aimed at ensuring that the
board has a balanced and objective perspective and can effectively oversee the management of
the company. The Act also contains provisions to ensure the independence and effectiveness of

auditors. Auditors play a crucial role in ensuring the accuracy and reliability of a company's

157 Ministry of Corporate  Affairs, ‘The Companies Act, 2013: An Overview' (2013)
<https://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.pdf> accessed 30 March 2024.
158 Companies Act 2013, s 2(76).
159 Companies Act 2013, s 188.
160 Companies Act 2013, s 149(6).
161 Companies Act 2013, s 149(4).
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financial statements, which are relied upon by investors for making informed decisions. The Act
prohibits auditors from providing certain non-audit services to the companies they audit, to
prevent any conflict of interest.*®? The Act also requires auditors to report any fraud or suspected
fraud to the central government, and provides for the rotation of auditors every five years for

listed companies and certain other specified companies.'®

In addition to these provisions, the “Companies Act, 2013”, also strengthens the rights of
shareholders, particularly minority shareholders. The Act provides for the appointment of small
shareholder directors, who are elected by shareholders holding shares of nominal value of not
more than twenty thousand rupees.’®* This provision is aimed at giving a voice to small
shareholders and ensuring that their interests are represented on the board. The Act also requires
companies to provide e-voting facilities to shareholders, to enable them to participate in the
decision-making process remotely. This provision is particularly beneficial for small shareholders
who may not be able to attend shareholder meetings in person. The Act also contains provisions
for the protection of minority shareholders against oppression and mismanagement. The Act
provides for the constitution of the National Company Law Tribunal (NCLT), which has the
power to hear complaints of oppression and mismanagement from minority shareholders. “If the
NCLT finds that the affairs of the company are being conducted in a manner prejudicial to the
interests of the company or its shareholders, it can pass an order for the regulation of the
company's affairs, the purchase of shares of the company by other members or by the company
itself, the reduction of share capital, or the termination, setting aside or modification of any
agreement, however arrived at, between the company and the managing director, any other

director, or manager.”

The Act also provides for class action suits, which allow a group of shareholders or depositors to
file a case against the company, its directors, auditors, or any expert or advisor, for any fraudulent,
unlawful, or wrongful act or conduct. This provision is aimed at providing a collective remedy to
investors who may have suffered losses due to the wrongful acts of the company or its
management. Apart from these specific provisions, the “Companies Act, 2013”, also contains
several other measures that contribute to investor protection. “For instance, the Act requires
companies to maintain proper books of account and to prepare financial statements in accordance
with accounting standards. The Act also requires companies to have a vigil mechanism or whistle-

blower policy, to enable directors and employees to report genuine concerns about unethical

162 Companies Act 2013, s 144.
163 Companies Act 2013, s 139(2).
164 Companies Act 2013, s 151.
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behaviour, actual or suspected fraud, or violation of the company's code of conduct.” The
implementation of these provisions of the “Companies Act, 2013”, has been a significant step
towards strengthening investor protection in India. However, there have been some challenges
and criticisms as well. One of the main challenges has been the enforcement of these provisions,
particularly in cases of non-compliance or violation by companies. The Ministry of Corporate
Affairs and the NCLT have been taking steps to improve the enforcement mechanism, such as by

setting up special courts for speedy trial of offenses under the Act.

Another criticism has been that some of the provisions, such as the requirement for independent
directors and the regulation of related party transactions, may be too onerous and may deter
companies from listing on the stock exchanges. There have been calls for a more balanced
approach that takes into account the compliance costs and the practical difficulties faced by
companies, particularly small and medium enterprises. Despite these challenges and criticisms,
the “Companies Act, 20137, remains a landmark legislation that has significantly enhanced
investor protection in India. The Act has brought Indian corporate law in line with international
best practices and has laid the foundation for a more transparent, accountable, and shareholder-
friendly corporate governance regime. As the Indian economy continues to grow and attract
foreign investment, the effective implementation of these provisions will be crucial for
maintaining investor confidence and ensuring the long-term sustainability of the Indian corporate

sector.
b. Corporate Governance Norms and Disclosure Requirements

The “Companies Act, 2013 (the Act) has brought about significant changes in the corporate
governance landscape in India, with a focus on enhancing transparency, accountability, and
investor protection. The Act has introduced several new provisions and strengthened existing
ones to ensure that companies adhere to good governance practices and make adequate
disclosures to their stakeholders. These reforms have had a profound impact on the functioning
of companies and the protection of investor interests in the capital and private equity markets.
One of the key corporate governance norms introduced by the Act is the requirement for
companies to have a certain number of independent directors on their boards. Under Section 149
of the Act, every listed public company must have at least one-third of its total number of directors
as independent directors.'® “Unlisted public companies above a certain threshold of paid-up

share capital, turnover, or aggregate borrowings also need to appoint independent directors. The

165 Companies Act, 2013, s 149.
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Act defines an independent director as a person of integrity who possesses relevant expertise and

experience, and who is not related to the promoters or management of the company.”

The inclusion of independent directors on company boards is aimed at bringing an objective and
unbiased perspective to the decision-making process, and to act as a check on the powers of the
promoters and management. Independent directors are expected to safeguard the interests of all
stakeholders, particularly minority shareholders, and to ensure that the company operates in a fair
and transparent manner.1®® The Act also lays down a code of conduct for independent directors,
which includes guidelines on their roles, responsibilities, and duties. Another significant
corporate governance norm introduced by the Act is the constitution of “various committees of
the board, such as the audit committee, nomination and remuneration committee, and
stakeholders relationship committee.” These committees are required to have a majority of
independent directors and are tasked with specific functions to ensure good governance

practices.*®’

In addition to the board's report, companies are also required to file annual returns with the
Registrar of Companies, containing details of their registered office, principal business activities,
shareholding pattern, and directors' remuneration. The Act has also introduced new provisions
related to the appointment and rotation of auditors, to ensure their independence and effectiveness
in the audit process. The Act has also laid down stringent penalties for non-compliance with its
provisions, including fines and imprisonment for directors and key managerial personnel. For
instance, Section 447 of the Act deals with punishment for fraud, which includes imprisonment
for a term of up to 10 years and a fine of up to three times the amount involved in the fraud.*68
The Act also provides for the disgorgement of profits and the attachment of properties in case of

non-compliance with its provisions.

The corporate governance norms and disclosure requirements under the “Companies Act, 2013”,
have had a significant impact on the functioning of companies and the protection of investor
interests in India. The introduction of independent directors, board committees, and enhanced
disclosure requirements have helped to improve the transparency and accountability of
companies, and to reduce the scope for fraud and mismanagement. However, there are still some
challenges in the effective implementation of these norms and requirements. One of the main

challenges is the lack of awareness and understanding among companies and their directors about

166 \/, Balachandran, 'Strengthening Corporate Governance in India: Issues and Challenges' (2019) 64(3) Indian
Journal of Public Administration 461.
167 Companies Act, 2013, s 177, 178, 179.
168 Companies Act, 2013, s 447.
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their roles and responsibilities under the Act.!®® Many companies, particularly small and medium

enterprises, may find it difficult to comply with the new provisions due to resource constraints

and a lack of professional expertise.

B. SEBI ACT AND REGULATIONS

a. “SEBI (Issue of Capital and Disclosure Requirements) Regulations”

The “Securities and Exchange Board of India (SEBI)” (Issue of Capital and Disclosure
Requirements) Regulations, 2018 (ICDR Regulations) are a set of comprehensive guidelines that
govern the issuance of securities and the disclosure requirements for companies seeking to raise
capital from the public.t’® The ICDR Regulations aim to ensure transparency, fairness, and
investor protection in the capital markets by mandating adequate and timely disclosures by issuers
of securities. These regulations apply to various types of issues, including initial public offerings
(IPOs), rights issues, preferential allotments, qualified institutional placements (QIPs), and bonus
issues, among others. One of the key objectives of the ICDR Regulations is to promote
transparency in the pricing of securities. The regulations require issuers to disclose the basis for
the pricing of the securities, along with the relevant financial ratios, in the offer document. This
information enables investors to make informed decisions about the fairness of the pricing and
the potential returns on their investment. In the case of book-built issues, the regulations mandate
the disclosure of the price band, the minimum bid lot, and the maximum number of securities that

can be allotted to each category of investors.’*

Another crucial aspect of the ICDR Regulations is the requirement for adequate disclosures in
the offer document. The regulations prescribe a detailed format for the prospectus, which includes
information about the issuer's business, financial performance, risk factors, management, and
corporate governance practices.'’? The issuer is also required to disclose any material information
that may have an impact on the price of the securities or the investment decision of the investors.
These disclosures help investors to assess the risks and potential rewards associated with the
investment and make informed decisions. The ICDR Regulations also lay down stringent
eligibility criteria for issuers seeking to raise capital from the public. These criteria are designed

to ensure that only financially sound and well-managed companies are allowed to access the

165 Rajesh Chakrabarti, '‘Corporate Governance in India - Evolution and Challenges' (2005) ICFAI Journal of
Corporate Governance 1.
170 «Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations 2018.”
171 «Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations 2018, reg
28(1).”
172 «“gecurities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations 2018, reg
12(1).”
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capital markets. “For instance, the regulations require issuers to have a minimum average pre-tax
operating profit of Rs. 15 crores in the preceding three years, a net worth of at least Rs. 1 crore
in each of the preceding three years, and a minimum average return on net worth of 15% in the
preceding three years.”*”® These eligibility norms help to filter out unviable or unscrupulous

issuers and protect the interests of investors.

In addition to these eligibility norms, the ICDR Regulations also impose various other obligations
on issuers to ensure the integrity of the capital markets. For instance, the regulations prohibit
issuers from making any misleading or untrue statements in the offer document or in any other
communication related to the issue.l’ Issuers are also required to appoint a compliance officer
who is responsible for ensuring compliance with the ICDR Regulations and for redressing
investor grievances.!”™ These measures help to prevent fraud and malpractice in the capital
markets and provide a mechanism for investors to seek redressal of their grievances. The ICDR
Regulations also contain specific provisions for certain types of issues, such as preferential
allotments and QIPs. Preferential allotments are allotments of securities to a select group of
investors, such as promoters, strategic investors, or financial institutions. The regulations require
issuers to comply with certain pricing guidelines and disclosure requirements for preferential
allotments, to ensure that they are not used as a means of price manipulation or insider trading.
QIPs are placements of securities with qualified institutional buyers, such as mutual funds,
insurance companies, and foreign institutional investors. The regulations provide for a
streamlined process for QIPs, with fewer disclosure requirements and shorter timelines, to

facilitate the raising of capital by listed companies.

The ICDR Regulations have played a significant role in improving the transparency and
efficiency of the Indian capital markets. By mandating adequate disclosures and imposing strict
eligibility criteria, the regulations have helped to reduce information asymmetry between issuers
and investors and have promoted better corporate governance practices. The regulations have also
facilitated the growth of the Indian capital markets by providing a framework for various types
of issues and by streamlining the issuance process. However, there have been some challenges
and concerns regarding the implementation of the ICDR Regulations. One of the main challenges

has been the enforcement of the regulations, particularly in cases of non-compliance or violation

173 «“Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations 2018, reg
6(1).”
174 «Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations 2018, reg
35(1).”
175 «“Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations 2018, reg
17(2).”
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by issuers. While SEBI has taken several steps to strengthen its enforcement mechanism, such as
by setting up a dedicated enforcement department and by imposing stricter penalties for
violations, there have been instances of issuers flouting the regulations with impunity. This
highlights the need for a more robust and effective enforcement framework to ensure the integrity

of the capital markets.

Another concern has been the increasing complexity and compliance burden of the ICDR
Regulations. The regulations have been amended several times over the years to keep pace with
the changing market dynamics and to address the concerns of various stakeholders. However,
this has led to a proliferation of regulations and guidelines, which can be difficult for issuers,
particularly small and medium enterprises, to navigate and comply with. There have been calls
for a more streamlined and principle-based approach to regulation, which can provide greater
flexibility and reduce the compliance burden on issuers. Despite these challenges, the ICDR
Regulations remain a critical component of the legal framework for investor protection in the
Indian capital markets. The regulations have helped to promote transparency, fairness, and
accountability in the issuance of securities and have provided a robust foundation for the growth
and development of the capital markets. As the Indian economy continues to grow and the capital
markets become more sophisticated, it will be important to continuously review and refine the
ICDR Regulations to ensure that they remain relevant and effective in protecting the interests of

investors.
b. SEBI (Prohibition of Insider Trading) Regulations

The “Securities and Exchange Board of India (SEBI)” (Prohibition of Insider Trading)
Regulations, 2015 (PIT Regulations) are a set of rules that aim to prevent insider trading and
ensure a level playing field for all investors in the Indian securities market. Insider trading refers
to the practice of trading in securities based on material, non-public information that is not
available to the general public. Such trading is considered unfair and illegal as it gives an undue
advantage to the insiders who possess the information, at the expense of other investors who do
not have access to the same information. The PIT Regulations were first introduced in 1992 and
have been amended several times since then to keep pace with the changing market dynamics
and to address the loopholes and challenges in their implementation. The current set of
regulations, which were notified in 2015, are more comprehensive and stringent than the earlier

versions and reflect the best practices in the global securities market.

The PIT Regulations apply to all listed companies, their directors, officers, and employees, as

well as to any other person who is connected with the company and has access to unpublished
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price sensitive information (UPSI). UPSI is defined as “any information that relates directly or
indirectly to a company or its securities and that is not generally available, but which, if published,
is likely to materially affect the price of the securities.”’® Examples of UPSI include financial
results, mergers and acquisitions, change in key managerial personnel, and any other significant
corporate developments. One of the key features of the PIT Regulations is the requirement for
listed companies to formulate and publish a code of conduct for prevention of insider trading.
The code of conduct should include provisions for fair disclosure of UPSI, pre-clearance of trades
by designated persons, restriction on trading during the closure of the trading window, and
reporting of trades by designated persons. The code of conduct should also specify the
disciplinary actions that can be taken against any person who violates the provisions of the

regulations or the code of conduct.

Another important aspect of the PIT Regulations is the obligation on insiders to disclose their
trading in securities to the company and to the stock exchanges. The regulations require every
promoter, director, and key managerial personnel of a listed company to disclose their holding of
securities of the company, as well as any change in their holding, within two trading days of such
transaction.!’” The company is also required to maintain a structured digital database of all
persons with whom UPSI is shared, along with the nature of UPSI shared and the purpose for

which it is shared.

In addition to these general provisions, the PIT Regulations also contain specific provisions for
certain types of transactions, such as trading plans and creation of pledge or invocation of pledge
for bona fide transactions. The regulations allow insiders to formulate a trading plan for trading
in securities, which should be approved by the compliance officer and disclosed to the stock
exchanges. The trading plan should specify the value of trades to be effected or the number of
securities to be traded, the nature of the trade, and the intervals at or dates on which such trades
shall be effected. The enforcement of the PIT Regulations is carried out by SEBI, which has the
power to conduct investigations, issue show-cause notices, and impose penalties on any person
who violates the provisions of the regulations. The penalties for insider trading can be severe,
ranging from monetary fines to imprisonment, depending on the nature and severity of the
violation. In recent years, SEBI has taken several high-profile enforcement actions against
individuals and entities involved in insider trading, which have helped to create a deterrent effect

and improve compliance with the regulations. One of the landmark cases of insider trading in

176 Securities and Exchange Board of India (Prohibition of Insider Trading) Regulations 2015, reg 2(1)(n).
177 Securities and Exchange Board of India (Prohibition of Insider Trading) Regulations 2015, reg 7(1).
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India is the case of Raj Rajaratnam, the founder of Galleon Group, who was convicted of insider
trading in the United States in 2011. The case had a significant impact on the Indian securities
market, as it involved the trading of securities of several Indian companies, including Reliance
Communications and Tata Motors. In 2019, SEBI passed an order against Raj Rajaratnam and
his associate, Rajat Gupta, for violating the PIT Regulations and imposed a penalty of Rs. 15

crore on them.

Another significant case of insider trading in India is the case of Sahara India Real Estate
Corporation Ltd. and Sahara Housing Investment Corporation Ltd., which involved the issuance
of optionally fully convertible debentures (OFCDSs) to the public without proper disclosures and
regulatory approvals. In 2011, SEBI passed an order against the two companies and their
promoters, directing them to refund the money raised through the OFCDs, along with interest, to
the investors. The case highlighted the importance of proper disclosures and regulatory
compliance in the securities market and the role of SEBI in protecting the interests of investors.
Despite these enforcement actions, insider trading remains a significant challenge in the Indian
securities market, given the complexity of the market and the difficulty in detecting and proving
such violations. To address this challenge, SEBI has been taking several measures to strengthen
its surveillance and investigation capabilities, such as the use of advanced data analytics tools
and the establishment of a dedicated market surveillance department. SEBI has also been
collaborating with other regulators and law enforcement agencies, both domestically and

internationally, to share information and coordinate enforcement actions.
c. Other Relevant SEBI Regulations and Circulars

In addition to the “SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011,”
several other regulations and circulars issued by the “Securities and Exchange Board of India
(SEBI)” play a crucial role in protecting the interests of investors in the capital and private equity
markets in India.*’® These regulations and circulars cover various aspects of the securities market,
such as insider trading, fraudulent and unfair trade practices, and the regulation of intermediaries.
One of the most important regulations in this regard is the “SEBI (Prohibition of Insider Trading)
Regulations, 2015, which aim to prevent insider trading and ensure a level playing field for all
investors in the securities market.!’® Insider trading refers to the practice of trading in securities

based on material non-public information that is not available to the general public. The

178 Securities and Exchange Board of India, 'Acts & Regulations' <https://www.sebi.gov.in/legal/acts/acts-and-
regulations.html> accessed 30 March 2024.
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regulations prohibit insiders, such as directors, officers, and employees of a company, from

trading in the securities of the company based on unpublished price-sensitive information (UPSI).

The regulations also require listed companies to formulate and implement a code of conduct to
regulate, monitor, and report trading by insiders. The code of conduct must include provisions
for the maintenance of a structured digital database of UPSI, the designation of a compliance
officer to oversee the implementation of the code, and the imposition of sanctions for any
violations of the code. “Another important regulation is the SEBI (Prohibition of Fraudulent and
Unfair Trade Practices relating to Securities Market) Regulations, 2003, which aim to prevent
fraudulent and unfair trade practices in the securities market.” The regulations prohibit various
types of fraudulent and unfair trade practices, such as the manipulation of prices, the
dissemination of false or misleading information, and the use of fictitious or artificial transactions

to create a false market.

The regulations also provide for the imposition of penalties and other sanctions on persons who
engage in fraudulent or unfair trade practices. In addition, the regulations require intermediaries,
such as stock brokers and depository participants, to put in place adequate systems and procedures
to prevent and detect fraudulent and unfair trade practices.’® SEBI has also issued several
circulars to regulate the activities of intermediaries in the securities market. For example, the
SEBI circular on the Know Your Client (KYC) requirements for intermediaries requires them to
verify the identity and address of their clients and to maintain records of their transactions. The
circular also requires intermediaries to monitor the transactions of their clients and to report any

suspicious transactions to the Financial Intelligence Unit-India (FIU-IND).

Another important SEBI circular is the one on the margin requirements for cash and derivative
markets. The circular requires stock brokers to collect adequate margins from their clients to
cover the risk of default and to maintain records of the margins collected. The circular also
provides for the imposition of penalties on stock brokers who fail to comply with the margin
requirements. SEBI has also issued circulars to regulate the activities of Alternative Investment
Funds (AlFs), which include private equity funds, venture capital funds, and hedge funds. The
“SEBI (Alternative Investment Funds) Regulations, 2012 provide for the registration and
regulation of AlFs and lay down various requirements related to their investment strategies,

disclosure standards, and investor protection measures.

The regulations also provide for the imposition of penalties and other sanctions on AlFs and their

180 Id
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managers who violate the regulations or engage in fraudulent or unfair trade practices. In addition,
SEBI has issued circulars to provide guidance on the interpretation and implementation of the
AIF regulations. SEBI has also taken several measures to strengthen the corporate governance

framework for listed companies in India.

The regulations also require listed companies to make regular disclosures to the stock exchanges
and to their shareholders on various matters, such as their financial results, material events, and
related party transactions. SEBI has also issued circulars to provide guidance on the
implementation of the listing regulations and to clarify certain provisions of the regulations. The
importance of these regulations and circulars in protecting the interests of investors cannot be
overstated. They provide a comprehensive framework for the regulation of the securities market
and ensure that all market participants are subject to the same rules and standards. They also help
to prevent fraudulent and unfair trade practices and promote transparency and fairness in the

market.

However, the effectiveness of these regulations and circulars depends on their proper
implementation and enforcement. SEBI has taken several steps to strengthen its enforcement
mechanisms, such as the establishment of a separate enforcement department and the imposition
of higher penalties for violations of the regulations. SEBI has also been working closely with
other regulators, such as the “Reserve Bank of India (RBI)”” and the Ministry of Corporate Affairs
(MCA), to ensure a coordinated approach to the regulation of the securities market. For example,
SEBI and the RBI have issued joint circulars on the regulation of foreign portfolio investors
(FP1s) and the prevention of money laundering. They provide a comprehensive framework for
the regulation of the securities market and ensure that all market participants are subject to the
same rules and standards. They also help to prevent fraudulent and unfair trade practices and
promote transparency and fairness in the market. However, the effectiveness of these regulations
and circulars depends on their proper implementation and enforcement. SEBI must continue to
strengthen its enforcement mechanisms and work closely with other regulators to ensure a
coordinated approach to the regulation of the securities market. SEBI must also continue to take
initiatives to educate and protect investors and to address their grievances in a timely and effective

manner.

As the Indian capital and private equity markets continue to grow and evolve, it is important for
SEBI to keep pace with the changing market dynamics and to adapt its regulations and circulars
accordingly. SEBI must also continue to engage with market participants and stakeholders to
ensure that its regulations and circulars are relevant and effective in protecting the interests of
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investors.

C. OTHER RELEVANT LEGISLATIONS

a. Indian Contract Act, 1872

In addition to the specific laws and regulations governing the securities market, such as the SEBI
Act and the Companies Act, there are other general laws that also play a crucial role in shaping
the legal framework for investor protection in India. One such law is the Indian Contract Act,
1872, which lays down the fundamental principles of contract law in India and has a significant
bearing on the rights and obligations of investors and other market participants. The Indian
Contract Act is a comprehensive legislation that governs the formation, performance, and
enforceability of contracts in India. A contract is defined as an agreement that is enforceable by
law, and the Act specifies the essential elements of a valid contract, such as offer, acceptance,
consideration, free consent, and lawful object. The Act also provides for the remedies available
to parties in case of breach of contract, such as damages, specific performance, and injunction.

In the context of investor protection in capital and private equity markets, the Indian Contract Act
assumes significance in several ways. Firstly, most investment transactions in these markets are
typically structured as contracts between the investors and the investee companies or the fund
managers. These contracts, which may take the form of share subscription agreements,
shareholder agreements, limited partnership agreements, or other investment agreements, set out
the terms and conditions of the investment, including the rights and obligations of the parties, the
valuation of the securities, the exit options, and the dispute resolution mechanisms.'® The
enforceability of these investment contracts is governed by the principles of the Indian Contract
Act, and any violation of these principles can render the contracts void or voidable. For instance,
if an investment contract is entered into under coercion, undue influence, fraud, or
misrepresentation, it may be voidable at the option of the party whose consent was not free.82
Similarly, if the object or consideration of an investment contract is unlawful, such as an
investment in an illegal business or a contract for insider trading, the contract may be void ab
initio. 1

Secondly, the Indian Contract Act also provides for certain implied terms in contracts, which can
have a bearing on the rights of investors. For instance, Section 16 of the Act provides that “there

181 Umakanth Varottil, 'Investment Agreements in India: Is There an "Option"?' (2013) 4 NUJS Law Review 467
<http://nujslawreview.org/wp-content/uploads/2016/12/umakanth-varottil.pdf> accessed 30 March 2024.
182 Indian Contract Act 1872, ss 14, 16, 17, 18, 19.
183 Indian Contract Act 1872, ss 23, 24.
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is an implied warranty that the buyer shall have and enjoy quiet possession of the goods, which
can be extended to the purchase of securities.”*®* Similarly, Section 14 of the Act provides “for
an implied condition as to merchantability, which can be relevant for the sale of securities that

are not of merchantable quality.”&

Thirdly, the Indian Contract Act also recognizes certain special types of contracts that are
commonly used in investment transactions, such as contracts of indemnity and guarantee. “A
contract of indemnity is a contract by which one party promises to save the other from loss caused
to him by the conduct of the promisor himself or by the conduct of any other person.”® In
investment transactions, indemnity clauses are often used to allocate risks between the parties
and to provide for compensation in case of breach of representations and warranties. A contract
of guarantee, on the other hand, is a “contract to perform the promise or discharge the liability of
a third person in case of his default.” In investment transactions, guarantees are often used to
provide additional security to investors, such as personal guarantees by promoters or corporate

guarantees by parent companies.

Fourthly, the Indian Contract Act also provides for the assignment of contractual rights, which
can be relevant for the transfer of securities. “Section 37 of the Act provides that the parties to a
contract must perform their respective promises unless the performance is dispensed with or
excused under the provisions of the Act or any other law.” However, Section 38 of the Act
provides that a promisee may dispense with or remit, wholly or in part, the performance of the
promise made to him, or may extend the time for such performance, or may accept instead of it
any satisfaction which he thinks fit.In the context of securities, this means that the rights attached
to the securities, such as the right to receive dividends or the right to vote, can be assigned or
transferred to another person, subject to the provisions of the Articles of Association of the
company and the applicable laws and regulations.

This means that investors who suffer losses due to breach of contract by the investee company or
the fund manager can seek compensation for their losses, subject to the principles of remoteness
and mitigation of damages. However, it is important to note that the Indian Contract Act does not
provide for specific performance of contracts as a general rule, and courts have discretion to grant
specific performance only in certain circumstances, such as where monetary compensation is

inadequate or where the subject matter of the contract is unique. It is important for investors and

184 Indian Contract Act 1872, s 16.
185 Indian Contract Act 1872, s 14
186 Indian Contract Act 1872, s 124.
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their advisors to have a thorough understanding of the provisions of the Indian Contract Act and
to ensure that their investment contracts are drafted and negotiated in compliance with its
principles. This can help to minimize the risks of contractual disputes and to ensure that the rights
and obligations of the parties are clearly defined and enforceable. At the same time, it is also
important to note that the Indian Contract Act is not a complete code and is subject to other laws
and regulations, such as the SEBI Act, the Companies Act, and the foreign exchange regulations,

which may impose additional requirements or restrictions on investment contracts.
b. Foreign Exchange Management Act (FEMA), 1999

The Foreign Exchange Management Act (FEMA), 1999 is a crucial piece of legislation that plays
a significant role in regulating foreign investment in India, including investments in the capital
and private equity markets.'®” FEMA was enacted to consolidate and amend the law relating to
foreign exchange with the objective of facilitating external trade and payments and promoting

the orderly development and maintenance of the foreign exchange market in India.

One of the key features of FEMA is that it provides a framework for the regulation of foreign
investment in India. Under FEMA, foreign investment can be made through various routes, such
as the Automatic Route, where foreign investment up to 100% is permitted in certain sectors
without prior approval from the government or the “Reserve Bank of India (RBI)”, and the
Government Route, where prior approval is required for foreign investment in certain sectors.
FEMA also provides for the establishment of the Foreign Investment Promotion Board (FIPB),
which was responsible for granting approvals for foreign investment in India. However, in 2017,
the government abolished the FIPB and replaced it with the Foreign Investment Facilitation Portal
(FIFP), which is an online single-point interface for investors to facilitate foreign direct

investment (FDI) into India.!®®

Another important aspect of FEMA is that it regulates the transfer of securities between residents
and non-residents. Under FEMA, any transfer of securities between a resident and a non-resident
requires the prior approval of the RBI, unless the transfer is specifically permitted under the
regulations or is covered under a general permission granted by the RBI. FEMA also regulates
the acquisition and transfer of immovable property in India by non-residents. Under FEMA, a
non-resident is generally not permitted to acquire immovable property in India, except in certain

cases, such as when the property is acquired by way of inheritance or gift from a person resident

187 Foreign Exchange Management Act, 1999.
188 Press Information Bureau, Government of India, Ministry of Commerce & Industry, 'FIPB Abolished' (24 May
2017) <https://pib.gov.in/newsite/PrintRelease.aspx?relid=162097> accessed 30 March 2024.
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in India.

In addition to these general provisions, FEMA also contains specific provisions related to the
capital and private equity markets. For example, FEMA regulates the issue and transfer of
securities to foreign investors through the FDI route. Under the FDI route, foreign investors can
invest in Indian companies subject to certain conditions, such as minimum capitalization
requirements and pricing guidelines.’®® FEMA also regulates the issue and transfer of securities
to foreign venture capital investors (FVCls) through the FVVCI route. FVCls are foreign investors
who are registered with the “Securities and Exchange Board of India (SEBI)” and are permitted
to invest in Indian companies engaged in certain sectors, such as biotechnology, IT, and

infrastructure.1®°

Another important provision of FEMA related to the capital and private equity markets is the
regulation of overseas direct investments (ODIs) by Indian companies. Under FEMA, Indian
companies are permitted to make ODIs subject to certain conditions, such as the overall limit on
ODIs and the requirement to obtain prior approval from the RBI for ODIs above a certain
threshold. FEMA also regulates the borrowing and lending of foreign exchange by Indian
companies. Under FEMA, Indian companies are permitted to borrow foreign exchange subject to
certain conditions, such as the overall limit on external commercial borrowings (ECBs) and the

requirement to obtain prior approval from the RBI for ECBs above a certain threshold.

The impact of FEMA on investor protection in the capital and private equity markets in India is
significant. By regulating foreign investment and the transfer of securities between residents and
non-residents, FEMA helps to ensure that foreign investment is channelled into the appropriate
sectors and that the interests of domestic investors are protected. However, there are also some
challenges associated with the implementation of FEMA. One of the main challenges is the
complexity of the regulations and the frequent changes made to them. This can create uncertainty

for foreign investors and make it difficult for them to navigate the regulatory landscape.

Another challenge is the lack of clarity on certain aspects of FEMA, such as the definition of
"control™ in the context of FDI and the applicability of pricing guidelines to certain types of
transactions. This can lead to disputes between investors and regulators and create barriers to
foreign investment. To address these challenges, the government and regulators have taken

several steps to simplify and streamline the regulations under FEMA.. For example, in 2019, the

189 Reserve Bank of India, 'Master Direction-Foreign Investment in India' (RBI/FED/2017-18/60, 4 January 2018)
<https://rbi.org.in/scripts/BS_ViewMasDirections.aspx?id=11200> accessed 30 March 2024.
190 Securities and Exchange Board of India (Foreign Venture Capital Investors) Regulations, 2000.
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RBI issued the Foreign Exchange Management (Non-debt Instruments) Rules, 2019, which

consolidated and superseded the earlier regulations on FDI and ODlIs.

Similarly, in 2020, the government amended the FDI policy to allow up to 74% FDI in the defence
sector under the Automatic Route, subject to certain conditions. This move was aimed at
attracting foreign investment in the defence sector and promoting the development of the
domestic defence industry. Another important development related to FEMA is the introduction
of the “Insolvency and Bankruptcy Code (IBC), 2016”, which provides a framework for the
resolution of insolvency and bankruptcy cases in India. The IBC has had a significant impact on
the capital and private equity markets, as it has provided a mechanism for the resolution of

stressed assets and the revival of distressed companies.

As the Indian economy continues to grow and attract foreign investment, it is important to ensure
that the regulatory framework under FEMA is transparent, predictable, and conducive to the
growth of the capital and private equity markets. This will require ongoing efforts by the
government and regulators to simplify and streamline the regulations, provide clarity on key

aspects of the law, and promote dialogue and collaboration with stakeholders in the industry.
C. “Prevention of Money Laundering Act (PMLA), 2002”

Another important legislation that has a significant impact on the legal framework for investor
protection in capital and private equity markets in India is the “Prevention of Money Laundering
Act (PMLA),” 2002. “The PMLA is a special law enacted to prevent money laundering and to
provide for confiscation of property derived from, or involved in, money laundering, and for
matters connected therewith or incidental thereto.”*®* Money laundering is a process by which
the proceeds of crime are transformed into ostensibly legitimate money or other assets, and it
often involves the use of the financial system, including the securities market.’®? Money
laundering can have serious consequences for the integrity and stability of the financial system,

as well as for the broader economy, and can also undermine investor confidence and protection.

The PMLA defines money laundering as “any process or activity connected with proceeds of
crime, including its concealment, possession, acquisition or use, and projecting or claiming it as
untainted property.”'% The Act also defines proceeds of crime as “any property derived or

obtained, directly or indirectly, by any person as a result of criminal activity relating to a

191 Prevention of Money Laundering Act 2002.
192 Financial Action Task Force, 'What is Money Laundering?' <https://www:.fatf-gafi.org/fag/moneylaundering/>
accessed 30 March 2024.
193 «prevention of Money Laundering Act 2002, s 3.”
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scheduled offence, or the value of any such property, or where such property is taken or held

outside the country, then the property equivalent in value held within the country or abroad.”%

The PMLA prescribes stringent punishment for the offence of money laundering, which may
extend to rigorous imprisonment for a term not less than three years and up to ten years, and also
provides for a fine which may extend to five lakh rupees. “The Act also provides for attachment
and confiscation of property involved in money laundering, and for reciprocal arrangements for
processes and assistance for transfer of accused persons with contracting States.”*% The PMLA
imposes certain obligations on “banking companies, financial institutions and intermediaries,
which include reporting entities in the securities market such as stock brokers, sub-brokers, share
transfer agents, bankers to an issue, trustee of trust deeds, registrars to an issue, asset management
companies, depository participants, merchant bankers, underwriters, portfolio managers,
investment advisers and other market intermediaries associated with the securities market and
registered under section 12 of The SEBI Act, 19927 1%

These obligations include maintaining records of all transactions, including the nature and value
of such transactions, and furnishing information of such transactions to the Director of Financial
Intelligence Unit-India (FIU-IND), a central agency established under the PMLA to receive,
process, analyze and disseminate information related to suspect financial transactions.*®” The
reporting entities are also required to verify the identity of their clients, maintain records of such
verification, and monitor transactions for suspicious activities. The PMLA empowers the Central
Government to appoint one or more authorities to investigate and prosecute offences under the
Act, and to attach and confiscate property involved in money laundering. The Enforcement
Directorate (ED) is the primary agency responsible for enforcing the provisions of the PMLA,
and has the power to conduct search and seizure operations, summon and examine witnesses, and

attach and confiscate property.

In recent years, the ED has been increasingly active in investigating and prosecuting cases of
money laundering in the securities market, particularly in cases involving high-profile individuals
and entities. For instance, in 2019, the ED attached properties worth over Rs. 2,500 crore
belonging to the Dewan Housing Finance Corporation Limited (DHFL) and its promoters, in

connection with a money laundering case involving the Yes Bank. Similarly, in 2018, the ED

194 «prevention of Money Laundering Act 2002, s 2(1)(u).”
195 Prevention of Money Laundering Act 2002, ss 5, 56, 57.
196 «prevention of Money Laundering Act 2002, s 2(1)(wa); Prevention of Money Laundering (Maintenance of
Records) Rules 2005, rule 2(1)(d).”
197 Prevention of Money Laundering Act 2002, s 12; Prevention of Money Laundering (Maintenance of Records)
Rules 2005, rule 3.
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attached properties worth over Rs. 4,700 crore belonging to the Rajya Sabha member and former
liquor baron Vijay Mallya, in connection with a money laundering case involving the IDBI Bank.
These cases highlight the importance of the PMLA in tackling financial crime and protecting the

integrity of the securities market.

The PMLA also has implications for investor protection in the securities market, particularly in
cases Where the proceeds of crime are used to fund investments or where investments are used to
launder the proceeds of crime. Investors may face significant losses if the companies or funds in
which they have invested are found to be involved in money laundering, and may also face legal

and reputational risks.

To mitigate these risks, investors and market intermediaries need to have a robust anti-money
laundering (AML) framework in place, which includes proper customer due diligence, record-
keeping, and reporting of suspicious transactions. The SEBI has issued detailed guidelines on
AML and combating the financing of terrorism (CFT) for market intermediaries, which are
aligned with the provisions of the PMLA and the international standards set by the Financial
Action Task Force (FATF). The SEBI guidelines require market intermediaries to have a proper
AML policy, appoint a principal officer for AML compliance, conduct risk assessments of clients,
monitor transactions for suspicious activities, and report suspicious transactions to the FIU-IND.
The guidelines also prescribe the know your customer (KYC) norms for market intermediaries,
which include verification of the identity and address of clients, and maintenance of records of

such verification.

Compliance with the PMLA and the SEBI guidelines on AML is not only a legal requirement but
also a business imperative for market intermediaries, as any violation can attract severe penalties
and reputational damage. In 2020, the NSE imposed a penalty of Rs. 6.5 lakh on a stock broker
for violating the AML guidelines, and also suspended the trading terminals of the broker for a
period of one day. The Prevention of Money Laundering Act, 2002, is an important legislation
that has a significant impact on the legal framework for investor protection in capital and private
equity markets in India. The PMLA imposes stringent obligations on market intermediaries to
prevent and detect money laundering, and empowers the Enforcement Directorate to investigate
and prosecute offences under the Act. Compliance with the PMLA and the SEBI guidelines on
AML is critical for market intermediaries to mitigate legal and reputational risks, and to protect
the interests of investors. At the same time, investors also need to be vigilant and conduct proper
due diligence before investing in companies or funds, to ensure that their investments are not
exposed to money laundering risks.
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CHAPTER 3: SECURING INVESTOR INTERESTS: A
COMPREHENSIVE ANALYSIS OF RIGHTS, REMEDIES, AND
PROTECTIONS IN PRIVATE EQUITY MARKETS

l. SHAREHOLDER RIGHTS AND ACTIVISM

A. VOTING RIGHTS

Shareholder rights and activism are important aspects of investor protection in capital markets,
as they enable shareholders to participate in the governance of companies and to hold the
management accountable for their actions. One of the most fundamental rights of shareholders is
the right to vote on important matters affecting the company, such as the election of directors, the
approval of financial statements, and the amendment of the articles of association.’®® Voting
rights are a crucial mechanism for shareholders to express their views and to influence the
direction of the company, and are therefore a key focus of shareholder activism. “In India, the
legal framework for shareholder voting rights is primarily governed by the Companies Act, 2013,
and the Securities and Exchange Board of India (Listing Obligations and Disclosure
Requirements) Regulations, 2015 (LODR Regulations).” The “Companies Act, 2013”, which
applies to all companies incorporated in India, provides for the basic rights of shareholders,
including the right to vote on resolutions at general meetings. The Act also prescribes the manner
in which voting is to be conducted, including the use of electronic voting systems and postal

ballots, and the threshold for passing ordinary and special resolutions.

“Under the Companies Act, 2013, every member of a company has the right to vote on resolutions
in proportion to their shareholding in the company.” However, the Act also recognizes the

concept of differential voting rights (DVRs), which allow companies to issue shares with different

1% Umakanth Varottil, 'The Advent of Shareholder Activism in India' (2012) 1 Journal on Governance 582
<https://ssrn.com/abstract=2165162> accessed 30 March 2024.
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voting rights or dividend rights. DVRs are typically used by companies to retain control with the
promoters while raising capital from investors, and have been a subject of debate in India due to
concerns about the potential misuse of such shares and the dilution of shareholder democracy.
The LODR Regulations, which apply to listed companies in India, also contain several provisions
related to shareholder voting rights and activism. The regulations require listed companies to
provide electronic voting facilities to shareholders for all resolutions proposed at general
meetings, and to appoint scrutinizers to scrutinize the voting process and to submit reports to the
company. “The regulations also mandate listed companies to disclose the voting results to the
stock exchanges within 48 hours of the conclusion of the general meeting, and to publish the

same on their website.”19

In addition to these legal provisions, shareholder activism in India has also been influenced by
the increasing participation of institutional investors, such as mutual funds, insurance companies,
and foreign portfolio investors, in the capital markets. These investors have larger shareholdings
and greater resources compared to retail investors, and have been more active in engaging with
companies and voting on resolutions. Institutional investors have also been at the forefront of
advocating for better corporate governance practices and greater transparency in the functioning
of companies. One of the most significant developments in shareholder activism in India in recent
years has been the rise of proxy advisory firms, which provide voting recommendations and
corporate governance analysis to institutional investors. Proxy advisory firms, such as
Institutional Investor Advisory Services (liAS), InGovern, and Stakeholders Empowerment
Services (SES), have played a key role in shaping the voting behavior of institutional investors
and in highlighting governance issues at companies.?® These firms have also been instrumental
in advocating for greater shareholder rights and in pushing for reforms in the legal and regulatory

framework for investor protection.

However, despite these developments, shareholder activism in India still faces several challenges
and limitations. One of the major challenges is the concentration of shareholding in the hands of
promoters and controlling shareholders, who often have a disproportionate influence over the
governance of companies. Promoters and controlling shareholders may use their voting power to

push through resolutions that may not be in the best interests of minority shareholders, or may

199 Securities and Exchange Board of India (Listing Obligations and Disclosure Requirements) Regulations 2015,
reg 44(3).
200 Shweta Ajmera, ‘The Role of Proxy Advisory Firms in India: An Overview' (2020) 5 Journal of Corporate Law
and Governance 22 <https://ssrn.com/abstract=3526123> accessed 30 March 2024
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resist attempts by activist shareholders to bring about changes in the company.?®® Another
challenge is the lack of awareness and participation among retail investors, who form a significant
portion of the shareholder base in India. Retail investors often lack the knowledge and resources
to effectively participate in the governance of companies, and may not be aware of their rights as
shareholders. This can lead to a situation where the interests of retail investors are not adequately

represented in the decision-making process of companies.

To address these challenges, there have been several initiatives by regulators and other
stakeholders to strengthen the legal and regulatory framework for shareholder rights and activism
in India. For instance, the “Securities and Exchange Board of India (SEBI)” has introduced
several measures to improve the transparency and accountability of listed companies, such as the
requirement for companies to disclose the reasons for not accepting the recommendations of
proxy advisory firms, and the mandate for companies to have a dividend distribution policy. SEBI
has also taken steps to encourage greater participation by retail investors in the governance of
companies, such as by allowing them to vote on resolutions through mobile apps and by requiring

companies to provide a mechanism for them to submit their grievances and complaints.

Another important development in the legal framework for shareholder rights and activism in
India has been the introduction of the “Insolvency and Bankruptcy Code (IBC), 2016”, which
provides a time-bound process for the resolution of corporate insolvency. The IBC has given
greater power to creditors, including financial and operational creditors, in the resolution process
of companies, and has also provided for the appointment of independent resolution professionals
to manage the affairs of the company during the insolvency process. The IBC has also had an
impact on the rights of shareholders in companies undergoing insolvency, as it provides for the
suspension of the powers of the board of directors and the vesting of the management of the
company with the resolution professional. This has led to concerns among shareholders about the
potential erosion of their rights and the lack of representation in the decision-making process

during the insolvency process.

To address these concerns, the Ministry of Corporate Affairs has recently amended the IBC to
provide for the participation of shareholders in the committee of creditors, which is responsible
for the approval of the resolution plan for the company. The amendment also provides for the
appointment of an authorized representative to represent the interests of shareholders in the

committee of creditors. This is a welcome development that will help to ensure that the interests

201 Vikramaditya Khanna and Umakanth Varottil, '‘Board Independence in India: From Form to Function?' (2021) 22
Theoretical Inquiries in Law 35 <https://doi.org/10.1515/til-2021-0003> accessed 30 March 2024
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of shareholders are adequately represented in the insolvency process.

Il. REGULATORY MECHANISMS FOR INVESTOR GRIEVANCES

A. SEBI INVESTOR GRIEVANCE REDRESSAL MECHANISM

An effective investor grievance redressal mechanism is a critical component of the legal
framework for investor protection in capital markets. It provides investors with a means to seek
redress for their grievances and to hold market intermediaries and companies accountable for
their actions. In India, the “Securities and Exchange Board of India (SEBI)” has established a
comprehensive investor grievance redressal mechanism to address the complaints and concerns
of investors in the securities market. The SEBI investor grievance redressal mechanism is
primarily governed by the SEBI (Investor Protection and Education Fund) Regulations, 2009,
and the SEBI (Informal Guidance) Scheme, 2003. The regulations provide for the establishment
of an Investor Protection and Education Fund (IPEF) by SEBI, which is used to compensate
investors who have suffered losses due to the default of a market intermediary or the failure of a
company to redress their grievances.?%? The scheme, on the other hand, provides a mechanism for
investors to seek informal guidance from SEBI on matters related to the securities market, without

the need for a formal complaint or adjudication process.?%

The SEBI investor grievance redressal mechanism is a multi-tiered system that involves various
entities, including SEBI, stock exchanges, depositories, and market intermediaries. At the first
level, investors can lodge their complaints directly with the concerned entity, such as a listed
company, a stock broker, or a depository participant. These entities are required to have a
designated investor grievance redressal officer and to address the complaints within a specified
time frame, failing which the complaint can be escalated to the next level 2% At the second level,
investors can approach the stock exchanges or depositories, which have their own investor
grievance redressal mechanisms. The stock exchanges have a dedicated investor services cell that
is responsible for addressing investor complaints related to trading, settlement, and other market-
related issues. The depositories, on the other hand, have a grievance redressal committee that
deals with complaints related to demat accounts, transfers, and other depository-related

matters.?%

If the complaint is not resolved at the level of the stock exchanges or depositories, investors can

202 Securities and Exchange Board of India (Investor Protection and Education Fund) Regulations 2009, reg 4.
203 Securities and Exchange Board of India (Informal Guidance) Scheme 2003, para 3.
204 Gecurities and Exchange Board of India, ‘Investor Grievance Redressal ~Mechanism'
<https://www.sebi.gov.in/sebiweb/investors/grievance-redressal.jsp> accessed 30 March 2024.
205 |bid.
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approach SEBI through its complaint redress system, known as “SCORES (SEBI Complaints
Redress System).” SCORES is an online platform that enables investors to lodge their complaints
with SEBI and to track the status of their complaints.2%® The system also allows SEBI to monitor
the redressal of complaints by the concerned entities and to take appropriate action in case of
non-compliance. SCORES has been a significant initiative by SEBI to strengthen the investor
grievance redressal mechanism in India. Since its launch in 2011, the system has handled over 4
lakh complaints from investors, with a resolution rate of over 95%.2°" The system has also been
integrated with the complaint redressal systems of stock exchanges and depositories, which has

helped to ensure a seamless flow of complaints and to avoid duplication of efforts.

In addition to SCORES, SEBI has also established a toll-free helpline number and a dedicated
email address for investors to lodge their complaints and seek guidance on matters related to the
securities market. SEBI has also been conducting regular investor awareness programs and
workshops to educate investors about their rights and responsibilities and to promote financial
literacy among the public.?®® However, despite these initiatives, the SEBI investor grievance
redressal mechanism has faced several challenges and limitations. One of the major challenges
has been the lack of awareness among investors about the available redressal mechanisms and
the process for lodging complaints. A study conducted by the National Institute of Securities
Markets in 2017 found that only 15% of retail investors were aware of SCORES, and only 5%

had actually used the system to lodge complaints.

Another challenge has been the delay in the redressal of complaints by the concerned entities,
particularly in cases where the complaint involves multiple entities or complex issues. In some
cases, investors have had to approach the courts or other judicial forums to seek redress for their
grievances, which can be a time-consuming and expensive process. To address these challenges,
SEBI has been taking several measures to strengthen the investor grievance redressal mechanism
and to improve its effectiveness. For instance, SEBI has made it mandatory for all listed
companies to have a stakeholder relationship committee to address investor grievances and to
report the status of complaints to the board of directors on a quarterly basis. SEBI has also
directed stock exchanges and depositories to put in place a robust monitoring mechanism to

206 Securities and Exchange Board of India, 'SCORES' <https://scores.gov.in/scores/Welcome.html> accessed 30
March 2024.
207 'SCORES Resolves 95%  Complaints’ The Hindu (Mumbai, 19  February 2021)
<https://www.thehindu.com/business/scores-resolves-95-complaints/article33871894.ece> accessed 30 March
2024.
208 Securities and  Exchange  Board of India, ‘Investor  Education and  Protection'
<https://www.sebi.gov.in/sebiweb/investors/education.jsp> accessed 30 March 2024.
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ensure that complaints are redressed within the prescribed time frame and to take appropriate

action against non-compliant entities.

In addition, SEBI has been exploring the use of technology to enhance the efficiency and
effectiveness of the investor grievance redressal mechanism. For instance, SEBI has recently
launched a mobile app version of SCORES, which enables investors to lodge complaints and
track their status through their smartphones. SEBI is also working on the development of a
centralized database of all complaints received by various entities in the securities market, which
will help to identify systemic issues and to take corrective action. Another important aspect of
the SEBI investor grievance redressal mechanism is the role of the SEBI Investor Protection and
Education Fund (IPEF). The IPEF is used to compensate investors who have suffered losses due
to the default of a market intermediary or the failure of a company to redress their grievances.
The fund is primarily financed through the disgorgement amounts recovered by SEBI from
entities that have violated securities laws, as well as through contributions from stock exchanges
and depositories. The IPEF has been instrumental in providing relief to investors who have been
victims of fraud or mismanagement in the securities market. For instance, in 2019, SEBI used the
IPEF to compensate over 8,000 investors who had suffered losses due to the default of Karvy
Stock Broking Ltd., a leading stock broker in India. Similarly, in 2020, SEBI used the IPEF to
compensate over 2,500 investors who had invested in the IL&FS Transportation Networks Ltd.,

a company that had defaulted on its debt obligations.

However, the utilization of the IPEF has also faced some challenges, particularly in cases where
the amount of compensation required is large or where the recovery of disgorgement amounts is
difficult. In such cases, SEBI has had to rely on other sources of funding, such as its own reserves
or the consolidated fund of the central government, to meet the compensation requirements. To
address these challenges, SEBI has been taking steps to strengthen the IPEF and to ensure its
sustainability. SEBI has also been exploring alternative sources of funding for the IPEF, such as

a levy on market transactions or a contribution from the fines and penalties collected by SEBI.

SEBI has taken several initiatives to strengthen the investor grievance redressal mechanism, such
as the launch of SCORES, the establishment of a toll-free helpline and email address, and the
conduct of investor awareness programs. However, the mechanism has also faced several
challenges, such as the lack of awareness among investors and the delay in the redressal of
complaints. To address these challenges, SEBI has been taking measures such as mandating the
establishment of stakeholder relationship committees by listed companies, directing stock
exchanges and depositories to put in place robust monitoring mechanisms, and exploring the use
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of technology to enhance the efficiency and effectiveness of the mechanism. However, the
utilization of the IPEF has also faced some challenges, particularly in cases where the amount of
compensation required is large or where the recovery of disgorgement amounts is difficult. To
address these challenges, SEBI has been taking steps to strengthen the IPEF and to ensure its
sustainability, such as expanding the scope of the fund and exploring alternative sources of

funding.
B. LEGAL RECOURSE THROUGH COURTS

Investor protection in the capital and private equity markets in India is not limited to the
regulatory framework established by the “Securities and Exchange Board of India (SEBI)” and
other authorities. Investors also have the option to seek legal recourse through the courts in case
of any disputes or violations of their rights. The Indian legal system provides various avenues for
investors to enforce their rights and seek remedies, including civil suits, criminal complaints, and
class action suits.2%® One of the primary ways in which investors can seek legal recourse is through
civil suits. Investors who have suffered losses due to the wrongful actions of a company or its
directors can file a civil suit in the appropriate court, seeking compensation for their losses. For
example, if a company makes false or misleading statements in its prospectus or other public
documents, investors who have relied on such statements and suffered losses as a result can file

a civil suit against the company and its directors for fraud or misrepresentation.?t

In addition to civil suits, investors can also file criminal complaints against companies or
individuals who have committed offenses under the various laws governing the capital and
private equity markets in India. For instance, if a company or its directors have engaged in insider
trading or market manipulation, investors can file a criminal complaint with the appropriate
authorities, such as the SEBI or the police. If the authorities find sufficient evidence of
wrongdoing, they can initiate criminal proceedings against the offenders, which can result in
fines, imprisonment, or both. Another important legal recourse available to investors is the class
action suit. A class action suit is a type of lawsuit where a group of individuals with similar
grievances come together to file a single suit against a company or its directors.?!* Class action
suits are particularly useful in cases where a large number of investors have been affected by the
wrongful actions of a company, as they allow the investors to pool their resources and collectively

seek redress.

209 Ananth Padmanabhan, 'Investor Protection in India: A Comparative Analysis' (2008) 3(1) NUJS Law Review 1
210 Sahara India Real Estate Corporation Ltd. v. Securities and Exchange Board of India, (2013) 1 SCC 1.
211 Companies Act, 2013, s 245.
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The “Companies Act, 2013 has introduced provisions for class action suits in India, which have
made it easier for investors to seek legal recourse in case of any violations of their rights. Under
Section 245 of the Companies Act, “a group of shareholders or depositors can file a class action
suit against a company or its directors for any fraudulent, unlawful, or wrongful act or
conduct.”?*? The National Company Law Tribunal (NCLT) has the power to hear class action
suits and can grant various remedies, such as injunctions, damages, or compensation. One of the
landmark cases in India that highlighted the importance of class action suits was the Satyam scam
case. In 2009, it was discovered that Satyam Computer Services Ltd. had been inflating its
revenue and profits for several years, leading to huge losses for investors. A group of investors
filed a class action suit against the company and its directors, seeking compensation for their
losses.?!3 The case was eventually settled, with the company agreeing to pay a substantial amount

as compensation to the investors.

Apart from civil suits and class action suits, investors can also seek legal recourse through the
various tribunals and adjudicating authorities set up under the different laws governing the capital
and private equity markets in India. For example, the SEBI has established the Securities
Appellate Tribunal (SAT) to hear appeals against the orders passed by the SEBI or its adjudicating
officers. Similarly, the “Reserve Bank of India (RBI) has set up the Foreign Exchange
Management Act (FEMA) Appellate Tribunal to hear appeals against the orders passed by the
RBI or its adjudicating officers under the FEMA.” Investors can also approach the courts for
various other remedies, such as injunctions or declaratory orders. For instance, if a company is
engaging in activities that are contrary to the interests of the investors, the investors can seek an

injunction from the court to restrain the company from continuing with such activities.

While the legal recourse available to investors through the courts is an important aspect of
investor protection in India, it is not without its challenges. One of the main challenges is the time
taken for the courts to dispose of cases. The Indian court system is known for its slow pace, with
cases often taking several years to be resolved. This can be a significant deterrent for investors
who may not have the time or resources to pursue a lengthy legal battle. Another challenge is the
cost of litigation. Pursuing a legal case in India can be an expensive affair, with lawyers' fees,
court fees, and other expenses adding up quickly. This can be a barrier for small investors who
may not have the financial means to pursue a legal case against a large company or its directors.

To address these challenges, the Indian government and the judiciary have taken several steps to

212 Companies Act, 2013, s 245.
213 Satyam Computer Services Ltd. v. Securities and Exchange Board of India, (2011) 123 SCL 329 (SAT).
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streamline the legal process and make it more accessible to investors. For example, the
government has established various tribunals and adjudicating authorities to provide speedy and
cost-effective resolution of disputes. The NCLT, for instance, has been set up to provide a fast-

track mechanism for the resolution of corporate disputes, including class action suits.

The judiciary has also taken steps to expedite the disposal of cases related to the capital and
private equity markets. In 2015, the Supreme Court of India established a specialized bench to
hear cases related to the securities market, with the aim of providing speedy and effective
resolution of disputes. The bench has been instrumental in disposing of several high-profile cases
related to the securities market, such as the Sahara case and the Saradha chit fund scam case. In
addition to these measures, there is a need for greater awareness among investors about their legal
rights and remedies. Many investors, particularly small investors, may not be aware of the legal
recourse available to them or may be hesitant to pursue a legal case due to the perceived
complexity and cost involved. To address this, SEBI and other regulatory authorities have taken
several steps to educate investors about their rights and to provide them with the necessary

support and guidance to pursue legal action.

1. PRIVATE EQUITY MARKETS AND INVESTOR PROTECTION

A. EMERGING TRENDS IN PRIVATE EQUITY

Private equity has emerged as a significant source of capital for businesses in India, particularly
in the context of the growth and evolution of the Indian economy. In recent years, the private
equity landscape in India has witnessed several emerging trends that have shaped the industry
and have had a significant impact on the legal framework for investor protection. These trends
include the increasing focus on environmental, social, and governance (ESG) factors, the rise of
alternative investment funds (AlFs), the growing interest in distressed assets, and the impact of
technology and digitization on the private equity ecosystem. One of the most significant emerging
trends in private equity in India is the increasing focus on ESG factors. ESG investing refers to
the consideration of environmental, social, and governance factors in investment decisions,
alongside traditional financial metrics.?** The growing awareness of the importance of
sustainability and responsible investing has led to a surge in ESG investing globally, and India is
no exception. Private equity firms in India are increasingly incorporating ESG factors into their

investment strategies and are seeking to invest in companies that have a positive impact on society

214 CFA Institute, 'ESG Investing and Analysis' <https://www.cfainstitute.org/en/research/esg-investing> accessed
30 March 2024.
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and the environment.

The increasing focus on ESG investing in private equity in India is driven by several factors,
including the growing demand from investors for socially responsible investments, the increasing
regulatory focus on sustainability and corporate social responsibility, and the recognition of the
long-term benefits of ESG investing. For instance, the “Securities and Exchange Board of India
(SEBI)” has recently mandated the top 1000 listed companies in India to publish a Business
Responsibility and Sustainability Report (BRSR) on an annual basis, which requires companies
to disclose their performance on ESG parameters. The incorporation of ESG factors into private
equity investing has several implications for the legal framework for investor protection in India.
For instance, private equity firms may need to conduct more extensive due diligence on the ESG
practices of potential investee companies, and may need to include ESG-related covenants and
reporting requirements in their investment agreements. Investors may also need to be more
proactive in monitoring the ESG performance of their investee companies and in engaging with

them to promote sustainable and responsible business practices.

Another emerging trend in private equity in India is the rise of alternative investment funds
(AIFs). AlFs are a class of investment vehicles that pool capital from sophisticated investors and
invest in a wide range of asset classes, including private equity, venture capital, hedge funds, and
real estate. AIFs are regulated by SEBI under the “SEBI (Alternative Investment Funds)
Regulations, 2012, which provide a comprehensive framework for the registration, operation,
and management of AIFs in India. The growth of AlFs in India has been driven by several factors,
including the increasing appetite of domestic and foreign investors for alternative investments,
the regulatory reforms aimed at promoting the growth of AIFs, and the emergence of new
investment opportunities in sectors such as technology, healthcare, and infrastructure. AIFs have
also been instrumental in providing capital to small and medium enterprises (SMEs) and startups,
which have traditionally faced challenges in accessing financing from banks and other financial

institutions.

The rise of AlFs has several implications for the legal framework for investor protection in India.
For instance, AlFs are subject to a higher level of regulatory oversight compared to traditional
private equity funds, and are required to comply with various disclosure and reporting
requirements under the AIF Regulations. AlFs are also required to have a robust governance
framework, including the appointment of a trustee or custodian to oversee the operations of the
fund and to protect the interests of investors. Another emerging trend in private equity in India is
the growing interest in distressed assets. Distressed assets refer to assets that are underperforming
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or are in financial distress, such as non-performing loans, stressed assets, and assets under
insolvency proceedings. The growing interest in distressed assets in India is driven by several
factors, including the high level of non-performing assets in the Indian banking system, the
regulatory reforms aimed at facilitating the resolution of distressed assets, and the potential for

high returns for investors who are able to turn around distressed companies.

The “Insolvency and Bankruptcy Code (IBC), 20167, has been a key driver of the growing interest
in distressed assets in India. The IBC provides a time-bound process for the resolution of
corporate insolvency and has been instrumental in attracting private equity and other investors to
the distressed assets space. The IBC has also provided a framework for the acquisition of
distressed assets by private equity and other investors through the corporate insolvency resolution
process (CIRP) or the liquidation process.?® The growing interest in distressed assets has several
implications for the legal framework for investor protection in India. For instance, investors in
distressed assets may need to conduct more extensive due diligence on the financial and
operational health of the target company, and may need to have a robust risk management
framework in place to manage the risks associated with distressed investments. Investors may
also need to be more proactive in engaging with the management of the distressed company and
in working with other stakeholders, such as creditors and regulators, to facilitate the resolution of

the distressed asset.

Finally, another emerging trend in private equity in India is the impact of technology and
digitization on the private equity ecosystem. The increasing adoption of technology and
digitization has transformed the way private equity firms operate and has created new
opportunities for investment and value creation. For instance, private equity firms are
increasingly using data analytics and artificial intelligence to identify potential investment
opportunities, to conduct due diligence, and to monitor the performance of their portfolio
companies.?® The impact of technology and digitization on private equity has several
implications for the legal framework for investor protection in India. For instance, private equity
firms may need to have robust cybersecurity and data protection frameworks in place to protect
the confidential information of their investors and portfolio companies. Private equity firms may
also need to comply with various data protection and privacy laws, such as the Information

Technology Act, 2000, and the Personal Data Protection Bill, 2019 (which is currently under

215 Insolvency and Bankruptcy Code 2016
216 pwC, 'The Impact of Digitization on Private Equity’ (2018) <https://www.pwc.com/gx/en/private-equity/pdf/pwc-
pe-digitization-report.pdf> accessed 30 March 2024.
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consideration by the Indian parliament).2t’

Moreover, the legal and regulatory framework for private equity in India may also need to evolve
to keep pace with these emerging trends. For instance, regulators may need to provide more
guidance on ESG investing and may need to enhance the disclosure and reporting requirements
for AlFs and other private equity vehicles. Regulators may also need to provide more clarity on
the treatment of distressed assets and may need to facilitate the resolution of distressed assets
through the IBC or other mechanisms. Overall, while the emerging trends in private equity in
India present significant opportunities for investors, they also underscore the need for a robust
and adaptive legal framework for investor protection. By staying abreast of these trends and by
proactively engaging with regulators, investors, and other stakeholders, private equity firms and
investors can navigate the evolving landscape of private equity in India and can contribute to the
growth and development of the Indian economy, while also ensuring adequate protection for their

investments.
B. LEGAL CHALLENGES AND PROTECTIONS

In India's dynamic capital and private equity markets, investors seek robust legal safeguards to
mitigate risks and protect their interests. Contractual agreements play a pivotal role in establishing
a comprehensive framework that addresses potential legal challenges and fortifies investor
protection mechanisms.?!®  These contractual instruments serve as binding commitments,
outlining the rights, obligations, and remedies available to parties involved in investment
transactions. One of the primary legal challenges faced by investors relates to information
asymmetry. 2'° Investors often lack complete visibility into the inner workings, financial
standings, and future prospects of the companies they invest in. To address this concern,
contractual agreements frequently incorporate comprehensive disclosure requirements,
mandating the sharing of material information and periodic reporting from the investee entities.??
These clauses empower investors with timely and accurate data, enabling informed decision-
making and enhancing transparency within the investment landscape. Failure to disclose material

information can lead to potential legal consequences, such as breach of contract claims or even

217 Information Technology Act 2000; Personal Data Protection Bill 2019.
218 Anurag K. Mendiratta, "Legal and Regulatory Framework of Mergers and Acquisitions in India," in Mergers and
Acquisitions in India (Cambridge University Press, 2019), https://doi.org/10.1017/9781108586726.003 (last visited
March 30, 2024).
219 Umakanth Varaottil, "The Advent of Shareholder Primacy: Correction versus Preemption,” University of Illinois
Law Review 2018, no. 3 (2018): 1149-1200, https://illinoislawreview.org/wp-content/uploads/2018/09/Varottil.pdf
(last visited March 30, 2024).
220 Anil Gupta et al., "Disclosure and Transparency in Private Equity," Journal of Private Equity 21, no. 1 (2017): 8-
18, https://doi.org/10.3905/jpe.2017.21.1.008 (last visited March 30, 2024).
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allegations of fraud, as highlighted in the case of Dhanrajmal Gobindram v. Shamji Kalidas &
Co. (1961) 3 SCR 1020, where the Supreme Court emphasised the duty of parties to disclose all

material facts.

Another critical aspect of contractual safeguards revolves around minority investor protection.??
In scenarios where investors hold non-controlling stakes, contractual provisions such as veto
rights, anti-dilution clauses, and tag-along rights offer crucial safeguards against potential abuse
or dilution of their interests.??? These clauses grant minority investors a voice in significant
corporate decisions, ensuring their interests are duly considered and protected. The importance
of such provisions was underscored in the case of V.B. Rangaraj v. V.B. Gopalakrishnan & Ors.
(1992) 1 SCC 160, where the Supreme Court recognized the validity and enforceability of

shareholder agreements containing provisions for minority protection.??®

Contractual agreements also play a pivotal role in exit mechanisms, a crucial consideration for
investors seeking liquidity or divestment opportunities.??* Well-crafted agreements may include
provisions for put options, drag-along rights, and clearly defined exit windows, providing
investors with the flexibility to exit their investments under favorable conditions or upon the
occurrence of predetermined events. Such clauses offer investors greater control over their
investment horizons and potential returns, while also mitigating the risk of being locked into
investments indefinitely. The case of Naresh Trehan v. Rendezvous Sports World (2017) 235
DLT 639 highlighted the importance of explicit contractual provisions governing exit rights for
investors.  Effective dispute resolution mechanisms are another essential component of
contractual safeguards. Agreements often incorporate clauses stipulating the resolution of
disputes through mechanisms such as arbitration or mediation, offering a more expeditious and
cost-effective alternative to protracted legal battles in courts. These clauses not only foster
efficient conflict resolution but also provide investors with a sense of certainty and predictability
regarding the enforcement of their rights. The Indian Arbitration and Conciliation Act, 1996, as

amended, provides a robust legal framework for the recognition and enforcement of arbitration

221 Sandeep Parekh, "Minority Shareholder Protection in India: A Comparative Analysis," India Law Journal 2, no.
1 (2018): 1-19, https://indialawjournal.org/archives/volume2/issuel/articlel.pdf (last visited March 30, 2024).
222 ridhar Gorthi and Swapnil Parab, "Exit Strategies for Private Equity Investors in India," Journal of Private Equity
20, no. 4 (2017): 52-63, https://doi.org/10.3905/jpe.2017.20.4.052 (last visited March 30, 2024).
223 Mohit Abraham and Pratibha Jain, "Exit Strategies for Private Equity Investors in India," Nishith Desai Associates
(2018),
http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research%20Papers/Exit_Strategies_for_Private Equity
_Investors_in_India.pdf (last visited March 30, 2024).
224 Anurag K. Mendiratta, "Dispute Resolution Mechanisms in Mergers and Acquisitions in India,” in Mergers and
Acquisitions in India (Cambridge University Press, 2019), https://doi.org/10.1017/9781108586726.009 (last visited
March 30, 2024).
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agreements and awards, further strengthening the efficacy of contractual dispute resolution

mechanisms.

In the realm of Indian jurisprudence, courts have consistently upheld the sanctity of contractual
agreements and recognized their significance in protecting investor interests. The landmark case
of Vodafone International Holdings B.V. v. Union of India & Anr. (2012) 6 SCC 613 underscored
the importance of contractual agreements and highlighted the principles of legitimate expectation
and investment protection. Similarly, in Shri Shakti LPG Ltd. v. Hindustan Petroleum
Corporation Ltd. (2022) 5 SCC 182, the Supreme Court emphasized the need for parties to adhere

to the terms of their contractual agreements, reinforcing the binding nature of such instruments.

Indian laws and regulations also recognize the significance of contractual safeguards in the
investment realm. The “Securities and Exchange Board of India (SEBI)” (Alternative Investment
Funds) Regulations, 2012, mandate the inclusion of specific clauses in the private placement
memorandum and contribution agreements of Alternative Investment Funds (AIFs). These
clauses cover aspects such as investment objectives, valuation methodologies, redemption
policies, and conflict of interest management, providing investors with a clear understanding of
their rights and obligations. Additionally, the SEBI (Listing Obligations and Disclosure
Requirements) Regulations, 2015, require listed companies to disclose material information and
events, including those related to investor agreements, further enhancing transparency and
investor protection. Furthermore, the “Companies Act, 2013”, reinforces the principles of
investor protection by recognizing the validity of shareholder agreements and providing a
statutory framework for their enforcement. Sections 5 and 6 of the Act define "private company"
and "public company,” respectively, allowing for the incorporation of specific contractual
provisions tailored to the needs of different investment structures. Additionally, Section 15 of
the Act explicitly recognizes the validity of shareholder agreements, subject to certain limitations,
thereby conferring legal recognition to contractual arrangements between investors and

companies.

In addition to regulatory frameworks, industry bodies and associations have also played a role in
promoting best practices and standardization in contractual agreements within the investment
landscape. The Indian Private Equity and Venture Capital Association (IVCA), for instance, has
developed model documents and guidelines for various aspects of private equity transactions,
including shareholder agreements, investment agreements, and term sheets. These resources
serve as valuable reference points for investors and companies alike, facilitating the adoption of
industry-accepted contractual provisions and promoting consistency in investment practices.
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l. ANALYSIS OF LANDMARK CASES

A. SECURITIES FRAUD CASES

Investor protection in the capital and private equity markets is a paramount concern, and
securities fraud cases have played a pivotal role in shaping the legal landscape and reinforcing
the regulatory framework. These landmark cases have not only highlighted the consequences of
fraudulent practices but have also served as guideposts for investors, regulators, and market
participants alike, emphasizing the importance of transparency, ethical conduct, and
accountability. One of the most notorious securities fraud cases in India is the Satyam Computer
Services Limited scandal, which shook the nation's corporate sector and exposed the
vulnerabilities in the existing regulatory and corporate governance mechanisms.??® In 2009, the
company's founder and former chairman, Ramalinga Raju, admitted to a multi-year accounting
fraud, inflating revenues and profits, and misrepresenting the company's financial position. The
fallout from this scandal was far-reaching, eroding investor confidence and triggering a crisis in
corporate governance. The Satyam case highlighted the significance of independent audits, robust
internal controls, and the role of regulatory oversight in detecting and preventing fraudulent
activities. It underscored the need for increased transparency and disclosure requirements, as well
as stricter penalties for those engaging in unethical practices. Furthermore, the case reinforced
the importance of investor due diligence and the need for independent verification of information

provided by companies.

Another high-profile securities fraud case that garnered significant attention was the National
Spot Exchange Limited (NSEL) scam, which unfolded in 2013.22% NSEL, a commodities spot
exchange, was found to have been involved in a complex financial fraud, where investors were

duped into investing in non-existent trades and contracts. The case exposed the vulnerabilities in

225 Satyam Computer Services Ltd. v. Upaid Systems Ltd., (2008) 5 SCC 182.
226 pankaj Agrawala, "The NSEL Scam and the Way Forward," Economic and Political Weekly 49, no. 35 (2014):

15-18, https://www.epw.in/journal/2014/35/commentary/nsel-scam-and-way-forward.html (last visited March
30, 2024).
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the regulatory framework governing commaodity exchanges and the need for stronger oversight
mechanisms. It also highlighted the significance of effective risk management systems and the
importance of segregating client funds from the exchange's own funds. The NSEL case
underscored the need for clear demarcation of responsibilities among various regulatory bodies
and the importance of inter-agency cooperation to prevent regulatory arbitrage. In the realm of
insider trading cases, the Saradha Group Financial Scandal stands out as a landmark case that
impacted investor confidence and prompted regulatory reforms.??’ The Saradha Group, a
consortium of companies, was found to have been operating a Ponzi scheme, defrauding investors
of billions of rupees. The case exposed the vulnerabilities of investors, particularly those from
economically disadvantaged backgrounds, and highlighted the need for stringent regulations to
protect investor interests. It also underscored the importance of investor education and awareness
campaigns, particularly in regions where financial literacy is low, to prevent such schemes from

thriving.

Another notable case is the Sahara Group case, which involved the company's failure to comply
with SEBI's regulations regarding the refund of money raised through optionally fully convertible
debentures (OFCDs).?% The case highlighted the regulator's powers to enforce its orders and the
consequences of non-compliance, as the Supreme Court upheld SEBI's directive for the refund
and imposed penalties on the Sahara Group. The case also reinforced the importance of
transparency and adherence to regulatory requirements, especially when raising funds from the
public. The Securities Appellate Tribunal (SAT) also played a crucial role in shaping securities
law jurisprudence through its decisions. In the case of Sanjay Agarwal v. SEBI (2003), SAT
upheld SEBI's order imposing penalties for insider trading violations, setting a precedent for
insider trading cases.??® The case clarified the scope of insider trading regulations and the
responsibilities of individuals in possession of unpublished price-sensitive information.
Similarly, in the case of Shruti Vyas v. SEBI (2010), SAT further clarified the concept of
"unpublished price-sensitive information™ and the obligations of individuals in possession of such

information, providing guidance on the interpretation of insider trading regulations.?3

Another landmark case that garnered significant attention was the Ketan Parekh scam, which

227 Sandeep Parekh, "The Saradha Group Financial Scandal,” Indian Journal of Corporate Governance 7, no. 1
(2014): 1-18, https://doi.org/10.1177/0974686220140101 (last visited March 30, 2024).
228 Sahara India Real Estate Corp. Ltd. v. Securities and Exchange Board of India, (2012) 10 SCC 603.
229 Sanjay Agarwal v. Securities and Exchange Board of India, Appeal No. 218 of 2002, decided on October 21,
2003.
230 Shruti Vyas v. Securities and Exchange Board of India, Appeal No. 146 of 2008, decided on July 6, 2010.
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unfolded in the early 2000s.2! Ketan Parekh, a prominent stockbroker, was found to have
manipulated stock prices through circular trading and other fraudulent practices, leading to a
significant market crash. The case highlighted the need for robust market surveillance
mechanisms and stricter regulations to prevent market manipulation and protect investor interests.
It also underscored the importance of enforcing compliance with regulations governing securities

trading and the role of regulatory bodies in maintaining market integrity.

The Harshad Mehta securities scam of the early 1990s also stands as a landmark case that exposed
the vulnerabilities in the securities market and led to significant reforms.?*? Harshad Mehta, a
stockbroker, was found to have engaged in a complex scheme involving the diversion of bank
funds to manipulate stock prices. The case brought to light the importance of strong internal
controls and risk management practices in financial institutions, as well as the need for effective
oversight of securities trading activities. The Securities Scam of 1992, also known as the Big Bull
case, further underscored the need for regulatory reforms and enhanced market oversight.
Harshad Mehta, along with several other stockbrokers, was accused of manipulating stock prices
by diverting funds from banks and financial institutions. This case led to the establishment of
SEBI as a statutory body in 1992, ushering in a new era of regulatory oversight in the Indian

securities market.

Another significant case was the Wizcraft International Entertainment Pvt. Ltd. case, where SEBI
imposed penalties for the violation of insider trading regulations. The case involved the
acquisition of shares by certain individuals based on unpublished price-sensitive information
related to a corporate transaction. SEBI's action in this case reinforced the importance of
maintaining confidentiality and preventing the misuse of inside information for personal gain.
The Indian securities market has also witnessed cases of market manipulation and price rigging,
such as the Reliance Industries Limited (RIL) case. In this case, SEBI found evidence of
fraudulent trading practices aimed at artificially inflating the stock price of RIL. The case
highlighted the need for robust surveillance mechanisms and strict enforcement actions against

market manipulators to maintain market integrity and protect investor interests.

While these landmark cases have brought to light the challenges and vulnerabilities in the existing

legal and regulatory framework, they have also prompted significant reforms and legislative

21"The Ketan Parekh Scam," The Economic Times, March 26, 2003, https://economictimes.indiatimes.com/the-
ketan-parekh-scam/articleshow/40841590.cms (last visited March 30, 2024).

232 "The Harshad Mehta Scam: Revisiting the Mother of All Scams,” The Economic Times, April 27, 2022,
https://economictimes.indiatimes.com/markets/stocks/news/the-harshad-mehta-scam-revisiting-the-mother-of-
all-scams/articleshow/91130611.cms (last visited March 30, 2024).
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actions aimed at enhancing investor protection. The “Companies Act, 2013”, introduced several
provisions to strengthen corporate governance, enhance disclosure requirements, and hold
directors and auditors accountable for their actions. The Act also mandated the establishment of
vigil mechanisms and whistle-blower policies, enabling the reporting of unethical practices and

protecting the interests of stakeholders, including investors.

Furthermore, SEBI has continuously updated its regulations and guidelines to address emerging
challenges and strengthen investor protection mechanisms. One such regulatory initiative is the
“SEBI (Prohibition of Insider Trading) Regulations, 2015”, which aims to prevent the misuse of
unpublished price-sensitive information and ensure fair and transparent trading practices. The
regulations mandate the establishment of robust internal controls, code of conduct, and reporting

mechanisms for listed companies and market participants, including private equity firms.

In addition to regulatory reforms, landmark cases have also influenced the jurisprudence on
securities fraud and investor protection in India. The Supreme Court, in the case of N. Narayanan
v. Adjudicating Officer, SEBI (2013) 12 SCC 152, upheld SEBI's jurisdiction and powers to
investigate and adjudicate cases of securities fraud, further reinforcing the regulator's role in
maintaining market integrity. The Court clarified the scope of SEBI's authority and set a
precedent for the regulator's ability to take action against market participants engaged in

fraudulent activities.

Moreover, the judiciary has played a crucial role in interpreting and applying the provisions of
various laws and regulations related to investor protection. For instance, in the case of Kimsuk
Krishna Sinha Roy v. Bansidhar Mukherjee (2021) 12 SCC 217, the Supreme Court clarified the
scope and applicability of the SEBI (Prohibition of Insider Trading) Regulations, providing
guidance on the definition of "unpublished price-sensitive information™ and the obligations of
individuals in possession of such information. This case further strengthened the legal framework
governing insider trading and reinforced the principles of fair and transparent market practices.
While significant strides have been made in strengthening the legal and regulatory framework for
investor protection, challenges remain. One area that requires further attention is the enforcement
of existing regulations and the timely resolution of securities fraud cases. Delays in the
adjudication process can undermine investor confidence and hinder the effective implementation
of corrective measures. Additionally, the ever-evolving nature of financial markets and the
emergence of new investment products and technologies necessitate continuous review and
adaptation of the regulatory framework to address emerging risks and protect investor interests
effectively.
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B. INVESTOR CLASS ACTION CASES

In the realm of investor protection, class action lawsuits have emerged as a powerful legal tool
for aggrieved investors to collectively seek redress and hold corporations and their management
accountable for alleged wrongdoings. While class action litigation has gained traction in many
developed markets, its adoption and evolution in India have been relatively gradual, with a few
notable cases shaping the landscape. The concept of class action suits in India finds its roots in
the Code of Civil Procedure, 1908, which provides for representative suits under Order 1 Rule
8.2%% This provision allows for a few individuals to represent and litigate on behalf of numerous
persons with a common interest in the suit. However, the application of this rule in investor-
related cases has been limited, as the courts have typically interpreted the requirements for

instituting representative suits narrowly.

One of the earliest and most significant investor class action cases in India is the Satyam
Computer Services Limited scandal, which came to light in 2009.2%* In this case, the company's
founder and former chairman, Ramalinga Raju, admitted to a multi-year accounting fraud,
inflating revenues and profits, and misrepresenting the company's financial position. The fallout
from this scandal was far-reaching, eroding investor confidence and triggering a crisis in
corporate governance. In response to the Satyam scandal, a group of investors filed a class action
suit against the company, its former directors, and auditors, seeking compensation for the losses
suffered due to the fraudulent activities.>*® The case, which was initially filed in the City Civil
Court of Hyderabad, was later transferred to the National Company Law Tribunal (NCLT)

following the enactment of the “Companies Act, 2013”.

Another notable class action case in the Indian context is the Aban Loyd Chiles Offshore Ltd.
case, which involved allegations of insider trading and misrepresentation of financial
statements.?3® In this case, a group of investors filed a class action suit against the company, its
directors, and auditors, seeking compensation for the losses suffered due to the alleged
wrongdoings. The Aban Loyd case brought to light the challenges associated with certifying class
actions and defining the scope of the class. The Bombay High Court, in its judgment, provided

guidance on the prerequisites for certifying a class action suit, including the existence of a

233 Code of Civil Procedure, 1908, Order 1 Rule 8,
https://www.indiacode.nic.in/handle/123456789/2191?sam_handle=123456789/1362 (last visited March 30, 2024).
234 Satyam Computer Services Ltd. v. Upaid Systems Ltd., (2008) 5 SCC 182.
235 C.P. Gunaranjan v. Satyam Computer Services Limited, Company Petition No. 59 of 2009, National Company
Law Tribunal, Hyderabad Bench.
236 Pradip Chandrashekhar Ramnath Eash v. Aban Loyd Chiles Offshore Ltd., Notice of Motion No. 1124 of 2017,
Bombay High Court.
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common grievance, the appropriateness of the representative parties, and the feasibility of

conducting the trial in a manageable manner.%’

Another significant case in the realm of investor class action suits is the Deepak Parkash Singhvi
v. Nandan Denim Ltd. case, where a group of investors filed a class action petition alleging
oppression and mismanagement by the company's directors.?® The National Company Law
Appellate Tribunal (NCLAT) admitted the petition, recognizing the investors' right to seek
redress collectively under the “Companies Act, 2013”.

The Nandan Denim case highlighted the importance of establishing clear criteria for determining
what constitutes oppression or mismanagement, as well as the need for robust procedures to
ensure fair representation of the class members' interests. In the realm of securities fraud cases,
the DLF Limited case stands out as a prominent investor class action suit. In this case, a group of
investors filed a class action petition against DLF Limited, alleging misrepresentation and non-
disclosure of material information in the company's initial public offering (IPO) prospectus.?®
The “Securities and Exchange Board of India (SEBI)” ordered DLF to refund investors and
imposed penalties, underscoring the regulator's commitment to protecting investor interests and

ensuring transparency in capital market transactions.

The DLF case highlighted the potential impact of class action suits in addressing instances of
securities fraud and holding companies accountable for misleading disclosures or non-
compliance with regulatory requirements. While these cases have laid the foundation for investor
class action suits in India, the legal framework governing such actions remains in a nascent stage.
The “Companies Act, 2013, introduced provisions for class action suits under Sections 245 and
246, empowering investors and other stakeholders to seek redress for alleged misconduct or
oppression by the company or its management.?® However, the implementation of these
provisions has faced challenges, and the NCLAT has played a crucial role in shaping the
jurisprudence surrounding class action suits. In the case of Cyrus Investments Pvt. Ltd. v. Tata
Sons Ltd. (2020), the NCLAT provided guidance on the interpretation of the term "oppression™
and the criteria for admitting class action petitions.

237 |bid
238 The Companies Act, 2013, Sections 245 and 246, https://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.pdf
(last visited March 30, 2024)
239 Cyrus Investments Pvt. Ltd. v. Tata Sons Ltd., Company Appeal (AT) No. 254 of 2019, National Company Law
Appellate Tribunal.
240 Securities and Exchange Board of India, "Consultation Paper on Introducing the Concept of Class Action Suits,"
(2017), https://www.sebi.gov.in/reports/reports/jan-2017/consultation-paper-on-introducing-the-concept-of-class-
action-suits_34349.html (last visited March 30, 2024).
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The “Securities and Exchange Board of India (SEBI)”” has also recognized the importance of class
action suits as a mechanism for investor protection. In 2017, SEBI issued a consultation paper
exploring the possibility of introducing a regulatory framework for class action suits in securities-
related matters. The proposed framework aimed to streamline the process for filing and certifying
class actions, establish eligibility criteria for lead plaintiffs, and outline procedures for settlement
and distribution of awards. While the SEBI's proposed framework has not yet been implemented,
it reflects the regulator's recognition of the need to strengthen investor protection measures and

provide aggrieved investors with effective legal recourse.

Despite these efforts, the landscape of investor class action cases in India remains relatively
nascent compared to more developed markets, such as the United States, where class action
lawsuits have played a pivotal role in shaping corporate governance practices and holding
companies accountable for misconduct. One of the key challenges in facilitating investor class
action suits in India is the lack of a well-defined procedural framework and clear guidelines for
certification and management of such cases. The absence of a dedicated class action statute or
comprehensive rules has often led to inconsistencies in the interpretation and application of

existing legal provisions.

Additionally, the costs associated with litigating class action suits, coupled with the potentially
lengthy legal processes, can act as deterrents for individual investors, particularly those with
relatively small holdings. This highlights the need for mechanisms that enable cost-effective and
efficient resolution of class action cases, such as the introduction of contingency fee arrangements
or the establishment of dedicated funds to support class action litigation. Another challenge lies
in the identification and representation of the class members. Ensuring that the interests of all
affected investors are adequately represented and that the distribution of any potential awards or
settlements is fair and equitable requires robust processes and safeguards.

Furthermore, the success of investor class action suits hinges on the availability of reliable
evidence and the ability to establish causation between the alleged misconduct and the losses
suffered by investors. This underscores the importance of robust disclosure requirements,
effective regulatory oversight, and thorough investigations into alleged corporate wrongdoings.

1. COMPARATIVE ANALYSIS WITH INTERNATIONAL PRACTICES

A. INVESTOR PROTECTION IN DEVELOPED MARKETS

Investor protection is a fundamental pillar of robust and efficient capital and private equity

markets. Developed economies have established comprehensive legal frameworks to safeguard
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the interests of investors, fostering confidence and promoting sustainable growth in their financial
markets. An examination of international practices in investor protection can provide valuable
insights and serve as a benchmark for assessing the Indian legal landscape. In the United States,
the Securities and Exchange Commission (SEC) plays a pivotal role in regulating securities
markets and enforcing federal securities laws. The Securities Act of 1933 and the Securities
Exchange Act of 1934 are cornerstone legislations that mandate disclosure requirements, prohibit
fraudulent practices, and establish standards for corporate governance and accountability.?4
These laws, along with subsequent amendments and regulations, aim to create a transparent and
fair playing field for investors, ensuring they have access to accurate and timely information to

make informed investment decisions.

The European Union (EU) has also implemented a comprehensive legal framework for investor
protection through various directives and regulations. The Prospectus Regulation (EU)
2017/1129 sets out disclosure requirements for companies seeking to raise capital in the EU,
ensuring investors have access to reliable and standardized information. The Markets in Financial
Instruments Directive (MIFID I1) and the Market Abuse Regulation (MAR) further strengthen
investor protection by enhancing transparency, preventing market manipulation, and promoting
fair treatment of investors. In the United Kingdom, the Financial Conduct Authority (FCA) is the
primary regulator responsible for overseeing and enforcing rules related to investor protection.
The Financial Services and Markets Act 2000 (FSMA) is the primary legislation governing the
financial services industry, including capital markets.?*> The FSMA establishes a robust
regulatory framework, imposing stringent requirements on firms operating in the UK financial

markets to ensure fair treatment of investors and maintain market integrity.

One of the key aspects of investor protection in developed markets is the emphasis on corporate
governance and accountability. Regulations such as the Sarbanes-Oxley Act in the United States
and the UK Corporate Governance Code promote transparency, ethical conduct, and effective
oversight mechanisms within companies. These measures aim to align the interests of
management with those of investors and mitigate potential conflicts of interest. Another
significant aspect of investor protection in developed markets is the robust enforcement
mechanisms in place. Regulatory bodies such as the SEC, FCA, and their counterparts in other

jurisdictions have broad investigative powers and can impose significant penalties for violations

241 Securities Act of 1933, 15 U.S.C. § 77a et seq.; Securities Exchange Act of 1934, 15 U.S.C. § 78a et seq. (U.S.
Securities and Exchange Commission, https://www.sec.gov/about/laws.shtml, last visited March 30, 2024).
242 Financial Services and Markets Act 2000 (UK) (UK Legislation,
https://www.legislation.gov.uk/ukpga/2000/8/contents, last visited March 30, 2024).
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of securities laws and regulations. This deterrent effect helps maintain market integrity and fosters

investor confidence.

It is worth noting that international organizations, such as the International Organization of
Securities Commissions (I0SCO), play a crucial role in promoting harmonization and
cooperation among securities regulators worldwide. 10SCQO's principles and standards for
securities regulation, including those related to investor protection, serve as a global benchmark
and contribute to the development of effective regulatory frameworks across jurisdictions.?*
However, it is important to note that the Indian legal framework for investor protection, while
drawing inspiration from international practices, must be tailored to the unique challenges and
dynamics of the Indian market. Factors such as the diversity of investor profiles, varying levels
of financial literacy, and the evolving nature of the Indian capital and private equity markets
necessitate a nuanced and context-specific approach. One area where India can learn from
international practices is the strengthening of enforcement mechanisms. While SEBI has taken
significant strides in recent years, there is scope for further enhancing its investigative powers,
increasing transparency in enforcement actions, and ensuring timely resolution of investor
grievances.?** Drawing from the experiences of developed markets can help India establish a

more robust and effective enforcement regime.

Additionally, India can benefit from greater emphasis on corporate governance and accountability
measures. While the “Companies Act, 2013” and SEBI's regulations have introduced notable
reforms in this regard, there is still room for improvement in areas such as board independence,
executive compensation, and shareholder rights. Aligning with international best practices in
corporate governance can bolster investor confidence and promote sustainable growth in the

Indian capital and private equity markets.

283 International Organization of Securities Commissions (I0SCO), https://www.iosco.org/ (last visited March 30,
2024).
244 See, e.g., Securities and Exchange Board of India v. Roofit Industries Ltd., (2021) 6 SCC 235 (discussing the
need for timely resolution of investor grievances).
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l. SUMMARY OF KEY FINDINGS

The comprehensive analysis of the legal framework for investor protection in the Indian capital
and private equity markets has yielded several key findings that underscore the strengths,
challenges, and areas for potential improvement. These findings are instrumental in shaping an
informed understanding of the prevailing regulatory landscape and in identifying opportunities
to enhance investor confidence and foster sustainable growth in these dynamic sectors. One of
the pivotal findings is the recognition of the “Securities and Exchange Board of India (SEBI)” as
the primary regulatory authority responsible for overseeing and regulating the capital and private
equity markets in India. “The SEBI Act, 19927, along with various regulations and circulars
issued by SEBI, serves as the cornerstone of the legal framework for investor protection. These
provisions encompass a wide range of measures, including disclosure requirements, prohibitions
on fraudulent practices, and corporate governance norms, all aimed at safeguarding the interests
of investors. SEBI's proactive role in introducing reforms, such as the “SEBI (Listing Obligations
and Disclosure Requirements) Regulations, 2015,” has contributed to enhancing transparency
and accountability in the Indian markets. The analysis highlights SEBI's efforts to align its
regulations with international best practices, such as the adoption of principles-based disclosure
requirements for public issues, aligning with the International Organization of Securities
Commissions (I0OSCO) standards.

However, the analysis has also highlighted certain gaps and areas for improvement within the
existing legal framework. For instance, while SEBI has taken significant strides in recent years
to enhance its enforcement capabilities, there is a need for further strengthening of its
investigative powers and ensuring timely resolution of investor grievances.?*® The Supreme
Court's observations in the case of Securities and Exchange Board of India v. Roofit Industries
Ltd. underscore the importance of timely and effective redressal mechanisms for investor
complaints.?*® Additionally, the analysis suggests that SEBI could benefit from increased
resources and personnel to handle the growing complexities and volumes of cases effectively, as

well as the adoption of advanced technological tools for monitoring and surveillance.

Another key finding pertains to the evolving nature of the Indian capital and private equity

markets, which necessitates a proactive and adaptive approach to regulatory frameworks. As

245 See, e.g., Securities and Exchange Board of India v. Roofit Industries Ltd., (2021) 6 SCC 235 (discussing the
need for timely resolution of investor grievances).
246 |bid
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these markets continue to grow and attract diverse investor profiles, including retail investors,
high-net-worth individuals, and institutional investors, there is a need for tailored measures to
address varying levels of financial literacy and investor awareness.?* Initiatives such as investor
education programs, clear communication of regulatory changes, and leveraging digital platforms
for investor outreach can play a crucial role in empowering investors and fostering informed

decision-making.

The analysis has also shed light on the importance of aligning the Indian legal framework with
international best practices in investor protection. While India has drawn inspiration from
developed markets and international organizations like the International Organization of
Securities Commissions (IOSCO), there is scope for further harmonization and adoption of global
standards.?*® Areas such as corporate governance, executive compensation, and shareholder
rights are prime candidates for closer alignment with international norms, which can contribute
to enhanced investor confidence and attract foreign investment. The analysis suggests that India
could learn from the experiences of jurisdictions like the European Union, where the Shareholder
Rights Directive (2007/36/EC) has strengthened the protection of shareholder rights and
facilitated cross-border voting.

Furthermore, the findings underscore the pivotal role of corporate governance and accountability
measures in fostering a robust and transparent investment environment. The “Companies Act,
20137, and SEBI's regulations have introduced notable reforms in this regard, but there is room
for further improvement in areas such as board independence, executive compensation, and
shareholder rights. Strengthening these measures can help mitigate potential conflicts of interest
and align the interests of management with those of investors. The analysis suggests that India
could draw from the experiences of jurisdictions like the United States and the United Kingdom,
where regulations such as the Sarbanes-Oxley Act and the UK Corporate Governance Code have

significantly improved corporate governance practices.

Another notable finding is the need for greater emphasis on investor education and awareness
initiatives. While regulatory frameworks play a crucial role in protecting investors, empowering
investors with knowledge and understanding of their rights, investment risks, and available

redressal mechanisms is equally important. Collaborative efforts between regulators, industry

247 See, e.9., SEBI, Annual Report 2022-23 (SEBI, https://www.sebi.gov.in/reports-and-statistics/publications/apr-
2023/annual-report-2022-23_67468.html, last visited March 30, 2024) (highlighting initiatives for investor education
and awareness).
248 International Organization of Securities Commissions (I0SCO), https://www.iosco.org/ (last visited March 30,
2024).

Page | 118


http://www.ijlra.com/

\\I/v(\;\;\lljvrrlljel Zai(;?:;n March 2024 ISSN: 2582-6433
associations, educational institutions, and civil society organizations can contribute to improving
financial literacy and fostering an informed investor community. The analysis highlights
successful initiatives in other countries, such as the Investor Education Fund in the United States
and the Investor Education Center in Canada, which could serve as models for similar programs
in India. Additionally, the analysis suggests exploring partnerships with media organizations and

leveraging social media platforms to reach a wider audience and promote investor awareness.

Lastly, the analysis has highlighted the importance of fostering a culture of compliance and
ethical conduct within the capital and private equity markets. Regulatory measures alone are not
sufficient; there is a need for a collective commitment from market participants, including issuers,
intermediaries, and investors, to uphold principles of transparency, fairness, and integrity.
Initiatives such as robust internal compliance programs, ethical codes of conduct, and industry-
led self-regulatory measures can complement the legal framework and contribute to a well-
functioning and trustworthy investment ecosystem. The analysis suggests that India could learn
from the experiences of self-regulatory organizations like the Financial Industry Regulatory
Authority (FINRA) in the United States, which plays a vital role in promoting compliance and
ethical practices among its member firms. Additionally, the analysis highlights the potential
benefits of establishing industry-specific codes of conduct and promoting best practices within

the private equity and venture capital sectors.

In addition to the aforementioned findings, the analysis also highlights the need for continuous
monitoring and evaluation of the legal framework to ensure its effectiveness and responsiveness
to evolving market dynamics. Regular review and assessment, informed by stakeholder
consultations and empirical data, can help identify areas for further improvement and enable
timely regulatory interventions. Furthermore, the analysis underscores the importance of
effective coordination and collaboration among various regulatory bodies, such as SEBI, the
“Reserve Bank of India (RBI)”, and the Ministry of Corporate Affairs, to ensure a coherent and
harmonized approach to investor protection across different segments of the financial markets.
The analysis suggests establishing formal mechanisms for inter-agency coordination, such as
joint task forces or committees, to foster information sharing, consistent policy formulation, and

effective enforcement actions.

Moreover, the analysis recognizes the significance of international cooperation and cross-border
coordination in the increasingly globalized financial markets. Strengthening partnerships with
international organizations like IOSCO and fostering bilateral and multilateral agreements with
foreign regulatory bodies can facilitate the exchange of information, improve cross-border
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enforcement, and promote convergence of regulatory standards.
Il.  IMPLICATIONS FOR INVESTOR PROTECTION POLICIES

Private equity has emerged as a significant source of capital for businesses in India, particularly
in the context of the growth and evolution of the Indian economy. In recent years, the private
equity landscape in India has witnessed several emerging trends that have shaped the industry
and have had a significant impact on the legal framework for investor protection. These trends
include the increasing focus on environmental, social, and governance (ESG) factors, the rise of
alternative investment funds (AlFs), the growing interest in distressed assets, and the impact of
technology and digitization on the private equity ecosystem. One of the most significant emerging
trends in private equity in India is the increasing focus on ESG factors. ESG investing refers to
the consideration of environmental, social, and governance factors in investment decisions,
alongside traditional financial metrics.?*® The growing awareness of the importance of
sustainability and responsible investing has led to a surge in ESG investing globally, and India is
no exception. Private equity firms in India are increasingly incorporating ESG factors into their
investment strategies and are seeking to invest in companies that have a positive impact on society

and the environment.

The increasing focus on ESG investing in private equity in India is driven by several factors,
including the growing demand from investors for socially responsible investments, the increasing
regulatory focus on sustainability and corporate social responsibility, and the recognition of the
long-term benefits of ESG investing. For instance, the “Securities and Exchange Board of India
(SEBI)” has recently mandated the top 1000 listed companies in India to publish a Business
Responsibility and Sustainability Report (BRSR) on an annual basis, which requires companies
to disclose their performance on ESG parameters. The incorporation of ESG factors into private
equity investing has several implications for the legal framework for investor protection in India.
For instance, private equity firms may need to conduct more extensive due diligence on the ESG
practices of potential investee companies, and may need to include ESG-related covenants and
reporting requirements in their investment agreements. Investors may also need to be more
proactive in monitoring the ESG performance of their investee companies and in engaging with

them to promote sustainable and responsible business practices.

Another emerging trend in private equity in India is the rise of alternative investment funds

(AIFs). AlFs are a class of investment vehicles that pool capital from sophisticated investors and

249 CFA Institute, 'ESG Investing and Analysis' <https://www.cfainstitute.org/en/research/esg-investing> accessed
30 March 2024.
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invest in a wide range of asset classes, including private equity, venture capital, hedge funds, and
real estate. AlFs are regulated by SEBI under the “SEBI (Alternative Investment Funds)
Regulations, 2012, which provide a comprehensive framework for the registration, operation,
and management of AIFs in India.?*° The growth of AlFs in India has been driven by several
factors, including the increasing appetite of domestic and foreign investors for alternative
investments, the regulatory reforms aimed at promoting the growth of AlFs, and the emergence
of new investment opportunities in sectors such as technology, healthcare, and infrastructure.
AlFs have also been instrumental in providing capital to small and medium enterprises (SMEs)
and startups, which have traditionally faced challenges in accessing financing from banks and

other financial institutions.

The proliferation of alternative investment funds (AlFs) has a number of repercussions for the
laws that govern investor protection in India. Furthermore, alternative investment funds (AIFs)
are obliged to comply with a variety of transparency and reporting requirements that are outlined
in the AIF Regulations. This is in contrast to typical private equity funds, which are subject to a
lower level of regulatory monitoring. It is also necessary for alternative investment funds (AlIFs)
to have a strong governance structure, which includes the appointment of a trustee or custodian
to monitor the activities of the fund and to safeguard the interests of investors. Increasing interest
in distressed assets is another emerging trend in the private equity industry in India. The term
"distressed assets" refers to assets that are not performing as expected or are experiencing
financial trouble. Examples of distressed assets include non-performing loans, stressed assets,
and assets that are currently undergoing insolvency processes. With the high level of non-
performing assets in the Indian banking system, the regulatory reforms that are aimed at
facilitating the resolution of distressed assets, and the potential for high returns for investors who
are able to turn around distressed companies, there is a growing interest in distressed assets in

India. These factors are driving the interest in distressed assets.

The “Insolvency and Bankruptcy Code (IBC), 2016, has been a key driver of the growing interest
in distressed assets in India. The IBC provides a time-bound process for the resolution of
corporate insolvency and has been instrumental in attracting private equity and other investors to
the distressed assets space. The IBC has also provided a framework for the acquisition of
distressed assets by private equity and other investors through the corporate insolvency resolution

process (CIRP) or the liquidation process. The growing interest in distressed assets has several

250 «Securities and Exchange Board of India (Alternative Investment Funds) Regulations 2012
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implications for the legal framework for investor protection in India.

Finally, another emerging trend in private equity in India is the impact of technology and
digitization on the private equity ecosystem. The increasing adoption of technology and
digitization has transformed the way private equity firms operate and has created new
opportunities for investment and value creation. For instance, private equity firms are
increasingly using data analytics and artificial intelligence to identify potential investment
opportunities, to conduct due diligence, and to monitor the performance of their portfolio
companies.?®* The impact of technology and digitization on private equity has several
implications for the legal framework for investor protection in India. For instance, private equity
firms may need to have robust cybersecurity and data protection frameworks in place to protect
the confidential information of their investors and portfolio companies. Private equity firms may
also need to comply with various data protection and privacy laws, such as the Information
Technology Act, 2000, and the Personal Data Protection Bill, 2019 (which is currently under
consideration by the Indian parliament).?%? Moreover, the increasing use of technology and
digitization in private equity may also create new risks for investors, such as the risk of
technology failures or cyberattacks. Investors may need to be more proactive in monitoring the
technology and cybersecurity practices of their investee companies and in ensuring that they have

adequate safeguards in place to protect their investments.

Overall, while the emerging trends in private equity in India present significant opportunities for
investors, they also underscore the need for a robust and adaptive legal framework for investor
protection. By staying abreast of these trends and by proactively engaging with regulators,
investors, and other stakeholders, private equity firms and investors can navigate the evolving
landscape of private equity in India and can contribute to the growth and development of the

Indian economy, while also ensuring adequate protection for their investments.
I1l.  FUTURE DIRECTIONS AND AREAS FOR FURTHER RESEARCH

The comprehensive analysis of the legal framework for investor protection in the Indian capital
and private equity markets has not only yielded valuable insights but has also paved the way for
future directions and areas for further research. As these dynamic sectors continue to evolve and
navigate new challenges and opportunities, ongoing exploration and scholarly discourse become

imperative. One of the key future directions is the exploration of emerging technologies and their

251 pwC, 'The Impact of Digitization on Private Equity' (2018) <https://www.pwc.com/gx/en/private-equity/pdf/pwec-
pe-digitization-report.pdf> accessed 30 March 2024.
252 Information Technology Act 2000; Personal Data Protection Bill 2019.
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implications for investor protection policies. The rapid advancement of fintech, blockchain, and
distributed ledger technologies has the potential to revolutionize the capital and private equity
markets, introducing new investment instruments, streamlining processes, and enhancing
transparency.?>® However, these technological advancements also present unique regulatory
challenges, necessitating a deeper understanding of their impact on investor protection
mechanisms. Further research is required to assess the legal and regulatory implications of these
emerging technologies, their potential risks and benefits, and the appropriate policy responses to
ensure investor safeguards are maintained. Specific areas of focus could include the development
of regulatory frameworks for initial coin offerings (ICOs) and other crypto-asset investments, the
application of blockchain technology in enhancing transparency and traceability of transactions,
and the integration of artificial intelligence and machine learning in investment decision-making

processes.

Another area ripe for further research is the role of alternative investment vehicles, such as
crowdfunding platforms and peer-to-peer lending, in the Indian market. While these innovative
models offer new avenues for capital formation and investment opportunities, they also raise
concerns regarding investor protection, disclosure requirements, and regulatory oversight.?*
Comprehensive studies are needed to examine the existing legal framework's applicability to
these alternative investment vehicles and to develop tailored regulatory approaches that balance
innovation and investor protection. Researchers could explore the potential risks associated with
these alternative investment platforms, such as fraud, cybersecurity threats, and conflicts of

interest, and propose appropriate safeguards and oversight mechanisms.

Furthermore, as the Indian capital and private equity markets become increasingly globalized,
cross-border transactions and investments will likely surge. This trend necessitates further
research into the harmonization of investor protection regulations across jurisdictions and the
development of effective mechanisms for international cooperation and enforcement.
Comparative analyses of legal frameworks and best practices in different countries can inform
the formulation of a robust and globally consistent approach to investor protection, fostering
confidence and facilitating cross-border investments. Specific areas of focus could include the

23 Gee, e.g., SEBI, Consultation Paper on Regulating Financial Technologies (Oct. 2022) (SEBI,
“https://www.sebi.gov.in/reports-and-statistics/reports/oct-2022/consultation-paper-on-regulating-financial-
technologies 65154.html”, last visited March 30, 2024) (highlighting the need to explore regulatory approaches for
emerging fintech).
254 See, e.g., SEBI, Consultation Paper on Crowdfunding in India (Apr. 2022) (SEBI,
“https://www.sebi.gov.in/reports-and-statistics/reports/apr-2022/consultation-paper-on-crowdfunding-in-
india_48163.html”, last visited March 30, 2024) (initiating discussions on regulating crowdfunding platforms).
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development of mutual recognition agreements, the establishment of cross-border dispute

resolution mechanisms, and the exploration of supranational regulatory frameworks for investor

protection.

Additionally, the changing landscape of investor demographics and profiles presents an
opportunity for further research. As the Indian investor base diversifies, encompassing a wide
range of individuals with varying levels of financial literacy and risk appetites, tailored investor
education and awareness programs become crucial.?®® Researchers could explore innovative
strategies for delivering targeted educational initiatives, leveraging digital platforms and
multimedia approaches to reach diverse investor segments effectively. This could involve
studying the effectiveness of various delivery methods, such as online courses, interactive
modules, and gamification techniques, in enhancing investor literacy and decision-making
abilities. Another area that merits further investigation is the role of institutional investors, such
as pension funds and sovereign wealth funds, in the Indian capital and private equity markets. As
these institutional investors gain prominence, their unigue investment objectives and risk profiles
may necessitate specialized regulatory considerations.?>® Research could focus on assessing the
existing legal framework's adequacy in addressing the needs of institutional investors and
identifying potential areas for regulatory enhancements or specific governance mechanisms.
Additionally, studies could explore the impact of institutional investors on market liquidity,

pricing efficiency, and overall market stability, informing potential policy interventions.

Moreover, the impact of environmental, social, and governance (ESG) factors on investor
protection policies presents an emerging area of research. As sustainable investing and
responsible business practices gain traction globally, there is a need to examine the integration of
ESG considerations into the Indian legal framework for investor protection.?*” Researchers could
explore the potential synergies between investor protection mechanisms and ESG principles, and
investigate the development of appropriate disclosure requirements and reporting standards to

promote transparency and accountability in this domain. Furthermore, studies could analyze the

5 See, eg., SEBI, Annual Report 2022-23 (SEBI, “https://www.sebi.gov.in/reports-and-
statistics/publications/apr-2023/annual-report-2022-23 67468.html”, last visited March 30, 2024) (highlighting
initiatives for investor education and awareness).

26 See, e.g., SEBI, Consultation Paper on Regulation of Alternative Investment Funds (June 2021) (SEBI,
“https://www.sebi.gov.in/reports-and-statistics/reports/jun-2021/consultation-paper-on-regulation-of-
alternative-investment-funds 50291.html”, last visited March 30, 2024) (exploring regulatory considerations for
alternative investment funds).

257 See, e.g., SEBI, Consultation Paper on Introducing ESG Ratings and Disclosures (Apr. 2022) (SEBI,
https://www.sebi.gov.in/reports-and-statistics/reports/apr-2022/consultation-paper-on-introducing-esg-ratings-
and-disclosures 48142.html, last visited March 30, 2024) (examining the integration of ESG factors in the Indian
capital markets).
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potential impact of ESG factors on investment risks and returns, informing the development of

appropriate risk assessment frameworks and investment decision-making tools.

Furthermore, the intersection of investor protection policies and economic growth presents an
intriguing area for further exploration. While robust investor protection frameworks are crucial
for fostering market confidence and attracting investments, there is a need to strike a balance
between regulatory oversight and facilitating economic development. Research could delve into
the potential trade-offs between investor protection measures and their impact on capital
formation, entrepreneurship, and overall economic growth, informing policymakers on the
appropriate calibration of regulatory interventions. This could involve empirical studies
examining the relationship between regulatory stringency and various economic indicators, such

as job creation, innovation, and productivity growth.

Lastly, as the legal framework for investor protection continues to evolve, it is essential to conduct
periodic assessments and impact evaluations. Empirical research analyzing the effectiveness of
existing policies, regulatory enforcement mechanisms, and investor grievance redressal processes
can provide valuable insights for continuous improvement. Such studies can inform evidence-
based policymaking and enable timely course corrections, ensuring that the legal framework
remains responsive to the dynamic needs of the capital and private equity markets. Specific areas
of focus could include evaluating the impact of regulatory interventions on market efficiency,
liquidity, and investor participation, as well as assessing the effectiveness of investor education

initiatives in improving financial literacy and decision-making abilities.

Furthermore, interdisciplinary research collaborations between legal scholars, economists,
behavioral scientists, and technology experts could yield valuable insights into the complex
interplay between investor protection policies, market dynamics, and technological
advancements. Such collaborations could inform the development of holistic and innovative
approaches to investor protection, addressing the multifaceted challenges and opportunities
presented by the evolving capital and private equity markets. Additionally, the role of self-
regulatory organizations (SROs) and industry associations in complementing the legal framework
for investor protection warrants further exploration. Research could examine the potential
benefits and challenges of empowering SROs and industry bodies to develop and enforce
industry-specific codes of conduct, best practices, and self-regulatory mechanisms. This could
involve comparative studies of successful SRO models in other jurisdictions and their potential
applicability to the Indian context.

Moreover, the impact of cross-border regulatory arbitrage and the potential for regulatory
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competition among jurisdictions presents an area for further investigation. As capital flows
become increasingly globalized, investors may seek to exploit regulatory differences across
jurisdictions, potentially undermining investor protection measures. Research could explore the
extent of this phenomenon, its implications for market integrity and investor confidence, and

potential policy responses to mitigate regulatory arbitrage and foster a level playing field.

In conclusion, the future directions and areas for further research outlined above underscore the
dynamic and multifaceted nature of investor protection in the Indian capital and private equity
markets. By embracing interdisciplinary approaches, leveraging cutting-edge methodologies, and
fostering international collaborations, researchers can contribute to the development of a robust
and forward-looking legal framework that safeguards investor interests while promoting

sustainable economic growth.
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